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IN THE 



SENATE OF THE UNITED STJTE^ 

SITTISHS AS A. 

HIGH COURT OF IMPEACHMENT* 

OH, THE 

Fourth Bay af February, A: B. \%o$. ' 

THE UNITED STATES, vs. SAMUEL CHASE- 
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CE *>a/ktfr aw/ ji&z* *f SAMUEE CHASE \ one ofth% 
AJJociate yujiices of the Supreme Court of the tJnited States, - 
to the Articles of Impeachment exhibited again/i him in the 
faid Court, by the Honourable the Houfe of Representatives 
$f the United States, in fupport rf their impeachment 
egainji him+ for high crimes and mif demeanors, Juppofed to, 
have been by him committed*. 

4 

THIS respondent,, m his proper perfon* comes into 
the laid court, and protefting that there is no high crime 
mifdemeanor particularly alledged in the faid articles 
impeachment,, to which he is or can be bound by law 
make anfwer ;, and faving to himfelf now, and at all 
iC5 hereafter, all benefit of exception to tjie infuffiU 
lency of the faid articles, and each of them, and to the 
Lefefts therein appearing in point of law, orotherwife j 
d protefting alfo, that he ought not to be injured in 
iy manner, by any words, or by any want of form in- 
is his anfwer; he fubmits the following fafts and ob- 
ations by way of anfwer to the faid articles. 
The firft article relates to his iuppofed mifcondu& 
the trial of John Fries, for treafon^ before the circuit 
irt of the United States, at Philadelphia, in April and 
t 1 800 j and alledges that he prefided at that trial, 
it, * unmindful of the folemn duties of his office^ 
nrary to the facred obligation by which he flood 

bound 
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bound to difcharge them, faithfully and impartially, and:' 
without refpect to perfons," he did then, "in his judi- 
cial capacity, conduct himfelf in a manner highly arhU 
trary, oppreflive, and unjuft t " 

This general accufation, too vague in itfelf for re- 
ply, is fupported by three fpecific charges, of mifconT- 
duct : 

i ft. ** In delivering an opinion, in writing, on the 
queftion of law, on the conftru&ion of which the de- 
fence of the accufed materially depended :" which opin, 
ion, it is alledged, tended " to prejudice the minds of 
the jury againft the cafe of the faid John Fries, the pri- 
foner, before counfel had been heard'in his favor." 

2d. M In reftrieting the counfel for the faid John 
Fries, from recurring to fuch Englifh authorities, as, they 
believed appofite ; or from citing certain ftatutes of the 
United States, which they deemed illuftrative of the po- 
fitions, upon which they intended to reft the defence of 
their client." 

3d. " In debarring the prifoner from his conftitu- 
tionaT privilege of addreffing the jury (through his coun- 
fel) on the law, as well as on the faft, which was to de T 
terminc his guilt, or innocence, and at the farce time en- 
deavouring to wreft from the jury their indifputable 
right to hear argument, and determine upon the quef- ■ 
tion pf law, as well as the queftion of fad, involved in 
.the verdict which they were required to give." 

This firft article then concludes, that in confe- 
quence of this irregular conduct of this refpondent, " the 
faid John Fries was deprived of the right fecured to him 
by the eighth .article, amendatory of the conftitution ; 
and was condemned to death, without having been 
heard, by counfel, in his defence." 

By the eighth article amendatory to the conftitu- 
tion, this refpondent fuppofes, is meant the fixth amend- 
ment to the conftitution of the United States ; which 
fecures to the accufed, in aft criminal profecutions, the 
right to have the affiftance of counfel for his defence. 1 

In anfwer to thefe three charges, the refponden? ad- 
mits that the circuit court of the United States, for the 
diftrict of Pennfylvania, was held at Philadelphia, in t 

difti 
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diftrid, in the months of April and May, in the year of 
our Lord, 1800 ; at whkh court John Fries, the perfon 
named in the faid firft article, was brought to trial, on an 
indidment for treafon againft the United States ; and 
that this refpondent then held a commiffion, as one of 
the affociate juftices of the fupreme court of the United 
States j by virtue of \tf,hich office, he did, purfuant to 
the laws qf the United States, prefide at the above men- 
tioned trial, and was affifted therein by Richard Peters* 
Efq. then, and ftill, diftrid judge of the United States, 
for the diftrid of Pennfylvania j who, as dirededby the 
jaws of the United States, (at gi afliftant judge at the faid 
trial. 

With refpcd to the opinion, which is alledged to 
have been delivered by this refpondent, at the above- 
mentioned trial, he begs leave to lay before this honor- 
able court the true ftate of that transaction, and to call its 
attention to fome fads, and confiderations, by which 
his condud on tjiat fubjed will, he prefumes, be fully 
juftified. 

The conftitution of the United States, in the third 
fedion of the third article, declares that *' treafon againfl: 
the United States/fliall confift only in levying war againfl 
them, or iji adhering %q their enemies, giving them aid 
and comfort, 

By twp ads of Congrefs, the firft paffed on the 
third day of March ? 1791, and the fecond on the eighth 
day of May, 1792, a duty was impofed on fpirits diftilled 
within the United States, and on ftills ; and various pro- 
"vifioiis were made for its colledion. 

In the year 1794, an infurredion took place in four 
of the weftcrn counties of Pennfylvania, with a view of 
refitting and preventing by force the execution of thefe 
two ftatutes ; and at a circuit court of the United States, 
held at Philadelphia, for the diftrid of Pennfylvania, in 
the month of April, in the year 1795, by William Pat- 
terfon, Efq. then one of the affociate juftices of the lii- 
preme court of the United States, and the above men- 
tioned Richard Peters, then diftrid judge of the United 
States, for the diftrid of Pennfylvania, two perfons, who 
had been concerned in the above named infurredion, 

namely, 
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namely, Philip Vigcrf and John Mitchel, were indi&edl 
far treafon, of levying war againft the United States, by 
refifting and preventing by force the execution of the 
two laft mentioned afts of Congrefs j and were, after a 
full and very folemn trial, convi&ed on the indi&ments t 
and fentenced to death. They were afterwards pardtin* 
ed by George Washington, then Prefideat of the United 
States* 

In the firft of thefe trials, that of Vigol, the defence 
of the prifoner was condu&ed by very able counfel, on$ 
of whom, William Lewis, Efq. is the fame perfon who ap» 
pcared as counfel for John Fries, in the trial now under 
consideration. Neither that learned gentleman, nor his 
able colleague, then thought proper to raife the queftion 
of law, " whether refifting and preventing by armed 
force, the execution of a particular law of the United 
States, be a " levying of war againft the United States,"' 
according to the true meaning of the conftitution ? al»- 
' though a decifion of this queftion in the negative, rnuft 
have acquitted the prifoner. But in the next trial, that 
of Mitchel, this queftion was railed on the part of the 
prifoner, and was very fully and ably difcufied by his, 
counfel j and it was folemnly determined by the court* 
both the judges' concurring;, "that to refift or prevent 
by armed force, the execution of a particular law of the 
United States, is a levying of war againft the United 
States, and confequently is treafon, within the true 
meaning of the cortftitution." The decifion, according 
to the beft eftablifticd principles of our jurifprudence, be- 
came a precedent for all courts of equal or inferior jurif- 
di&ion ; a precedent which, although not abfolutely ob- 
ligatory, ought to be viewed with very great refpe&, ef- 
pecially by the court in which it was made, and ought 
never to be departed from, but on the fulleft and clear eft 
conviftion of its incorrectnefs. 

On the 9th of July, 1798, an aft of Congrefs was 
paffed, providing for a valuation of lands and dwelling- 
houfes, and an enumeration of flaves throughout the 
United States ; and direfting the appointment of .com- 
nuflioners and affeffors for carrying it into execution : 
And on the 4th day of July, in the fame year, a dire& 
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tax was laidrfcy another a& of Congrefe -©f that dlte, dtl 
the lands, dwelling-houfes, and flaves, fb to be iralued 
and enumerated. 

In the months of February and March, A. D. 1799, 
an infurre&ion took place in the counties of Bucks and 
Northampton, in the ftate of Pennfylvania, for the pur- 
pofe of refifting and preventing by force, the execution 
of the two laft mentioned acts of Congrefs, and particu- 
larly that for the valuation of lands and dwelling-hbufes* 
John fries, the perfon mentioned in the article of im- 
peachment now under confideration, was apprehended 
and committed to prifon, as one of the ring-leaders of 
this infurre&ion ; and at a circuit court of the United 
States, held at Philadelphia, in and for the diftrict of 
Ipennfylvahia, in the month of April, A. D. 1799, he was 
brought to trial for this offence, on an indictment for 
4reafon, by levying war againft the United States, before 
James Iredell, Efq. then one of the affociate juflaces of 
the fupreme court of the United States, Vixo prefided. 
in the faid court, according to law, and the above men* 
tkmed Richard Peters, then diftri& judge of the United 
States, for the diftrift of Pennsylvania, who fat in the 
{aid circuit court as affillant judge. 

la this trial, which was condu&ed tvitb great fo- * 
iemtiity, and occupied nine days, the prifoner was aifift- 
edby William Lewis and Alexander James Dallas* Efqs. 
-tvyo very able and. eminent councilors j the former of 
whom, William Le\fris, is the perfoii who affifted *as 
above mentioned, in conducing the defence af Vigol, on 
a fimilar indiftment. Thefe gjentlemen, Girding tnattfee 
fa&s alledged were fully and undeniably proved, by a ve- 
ry minute and elaborate examination ctf witneffes, 
thought proiper to reft the cafe of the prifoner on die 
queft ion -q£ law which had been determined in the cafes 
of Vigol and Mitchel above mentioned, and had then* 
been acquiefced in, but which they thought proper 
again to iraife. They intended, ** that to rtSft by force 
of arms a particular law of tlxd United States, does not 
amount to levying war againft the United. States, with- 
-in the -true meaning of the conftitution, and therefore it 
isrriot ireafQ'tiy but a ri&t Only/* This queftion they argu- 

' * ed 
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ed it great length, and with all the force of their learn* 
ing and genius ; and after a very full difcuffion at the 
bar, and themoft mature deliberation by the court, the 
learned and excellent judge who then prefided, and whc> 
was no lefs diftinguiflied by his humanity and tender- 
nefs towards- perfons tried befofre him* than by his ex- 
tenfive knowledge and great talents as a lawyer, pro^ 
nounced the opinion of himfelf and his colleague, " that 
to refift or prevent by force, the execution of a particu- 
lar law of the United States, does amount td levying 
war againft them, within the true meaning of the con* 
ftitution, and does therefore conftitute the crimeof trea* 
fon :" thereby adding the weight of another and more 
folemn decifion, to, the precedent which had been eftab* 
lifhed in the abov^ mentioned cafes of Vigol and Mitch* 
el. ' . 

Under this opinion of the court on the queftion of 
law, the jury, having no doubt as to the fads, found 
the faid John Fries guilty of treafon, on the above men* 
tioned indictment. But a new trial was granted by the 
court, not by reafon of any doubt as to the corre&nefs 
of the decifion on the queftion of law, but folely on the 
ground, as this refpondent hath underftood and believes* 
that one of the jurors of the petit jury, after he was 
fummoned, but ^before he was fworn on the trial, had 
made fome declaration unfavourable to the prifoner. 

The yellow fever having appeared in Philadelphia 
in the fummer of the year 1799, the above mentioned 
Richard Peters, then diftridfc judge of the United States 
for the . diftrift of Pennfylvania, did according to law 
appoint the next circuit court of that diftrict, to be held 
at Nqrris Town therein : Purfuant to which appoint- 
ment, a circuit court was held at Norris Town aforefaid, 
in and for the faid diftrift, on the 1 ith day of October 
in the laft mentioned year, before Bufhrod Wafhirigton, 
Efq. then one of the affociate juftices of the fupreme 
court of the United States, and the above mentioned 
Richard Peters j at which court no proceedings were 
had on the aforefaid indictment againft John Fries, be- 
caufe, as this refpondent hath been informed and be- 
lieves, the commiffion of the marfhal of the faid diftri& 

• had 
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iad expired, before he fummoned the jurors to attend 
at the faid court, and had not been renewed,; by reafon 
of which no legal pannel of jurors could be formed. 

On the nth day of April, A. D. 1800, and from 
that day until the 2d day of May in the fame year, a 
circuit court of the United States was held at Philadel- 
phia, in and for the diftrid of Pennsylvania, before this 
refpondent, then one of the affociate juftices of the fu- 
preme court of the United States, and the above men- 
tioned Richard Peters, then diftrid judge of the United 
States for the diftrid of Pennfylvania. At this court, 
the indictment on which the faid John Fries had been 
convided . as above mentioned, was quafhed ex officio 
by William Rawle, Efq. then attorney of the United 
States for the diftrid of Pennfylvania, and a new indict- 
ment was by him preferred againft the faid John Fries, 
for treafon of levying war againft the United States, by 
refitting and preventing by force, in the manner above 
fet forth, the execution of the above mentioned ads of 
Congrefs, for the valuation of lands and dwelling-houfes 
and the enumeration of flaves, and for levying and col- 
leding a diftrid tax. This indidment, of which a true 
copy, marked exhibit, No. i,is herewith exhibited by 
this refpondent, who prays that it may be taken as part 
of this his anfwer, being found by the grand jury on the 
1 6th day of April, 1800, the faid John Fries was on the 
fame day arraigned thereon, and plead not guilty. Wil- 
liarii Lewis and Alexander James Dallas, Efqrs. the fame 
perfons who had conduded his defence at his former 
trial, were again at his requeft afligned by the court as 
his counfel ; and his trial was appointed to be had, on 
Tuefday the 1 2d day of the laft mentioned month of 
April. 

After this* indidment was found by the grand ju- 
ry, this refpondent confidered it with great care and de- 
liberation, and finding, from the three overt ads of trea- 
fon which it charged, th^t the* queftion of law arifing 
upon it, was the fame queftion which had already been 
decided twice in the fame court, on folemn argument 
and deliberation, and once in that very cafe, he confi- 
dered the law as fettled by thofe decifions, with the cor- 

B re&neu 










*$e&nefi of which on full confidetatioh he \aras tntk&f 
fatisfied ; and by the authority of which he fliould have 
deemed himfelf bound, even had he regarded the quef- 
tion as doubtful in itfelf. They are moreover in perfect 
conformitv with the uniform tenor of decifions in the 
courts of England and Great Britain, from the revolt 
tion, in 1688, to the prefent time, which, in his opinion* 
added greatly to their weight and authority. 

And furely he need hot urge to this honorable court* 
the corre&nefs, the importance, and the abfolute necef- 
fity* of adhering to principles of law once eftablifhed, and 
of confiderinj^ the law as finally fettled, after repeated 
and folemn decifions by courts of competent jurifdic- 
tiob. A contrary principle would unfettle the bafis of 
our whole fyftem of jurifprudehce, hitherto our fafe± 
guard find our boaft ; would reduce the law of the land* 
and fubje& the rights erf the citizen, to the arbitrary 
will, the paflions or the caprice of the judge in each par- 
ticular cafe 5 and would fubftitute the varying opinions 
of various men, inftead of ttiat fixed, permanent rule* 
in which the very efi'ence of law confifts. If this refpon- 
dent erred in regarding this point as fettled, by the re^ 
peated and folemn adjudications of his predeceffors, iii 
the fame court and in the fame cafe 5 if he erred in fup- 
pofing that a principle eftablifhed by two folemn deci* 
fions was obligatory upon him, fitting in the fame* court 
where thofe decifioiis had been made -, if he erred irk 
believing that it would be the higheft prefumptioh iii 
him, to fet up his opinion and judgment over that of 
his fcolleaguc, who had twice decided the fame queftioh, 
and of two of his predeceffors, who juftly ratak among 
the ableft judges that have ever adorned a court ; if in 
all this he erred, it is an efcror of which he cannot be 
afhamed, and which he trufts will not be deemed crimi- 
nal in the eyes of this honorable court, of his country* 
or of that pofterity by which he, his accufers, and his 
judges, muft one day be judged. 

Under the influence of thdfexonfiderations, this re* 
fpdndent drew up an opinion on the law, arifing from 
the overt a&.s ftated in the faid indi&ment, which was> 
conformable to the decifions before given as above 

mentioned* 
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imentioned, and Which he Tent to his colleague the fail) 
Richard Peters, for his confideratian. That gentleman 
returned it to this refpondent, with fome amendments 
affecting the form only, but not in any manner touch- 
ing the fubftanee. 

The opinion thus agreed-to, this refpondent thoughf 
it proper to communicate to the priibner's counfel. • 
Several reafons concurred in favor of this communica: 
tion. 

In the firft place, thin, refpondent confidered him-; 
felf and the court as bound by the authority of the for- 
mer deciuons ; efpeciaHy the Lift of them, which was on 
the fame cafe, fie confidered the law as fettled, and 
had every reafon to, believe that his -colleague viewed 
jt in the fame light. It was not fuggefted or under* 
itood, that any new evidence was to be offered} an4 
he knew that if any fhould be oflpred, which could va? 
fy the^afe, it would render wholly inapplicable both the 
ppiniort^nd the former deciuons on which it was found- 
ed. And he could not and did not 
prifoner's counfel would be defirous 
precious, time, in addrefimg to the a 
gumentj on a point which that court 
ded from deciding in their, favor. 3 
ceived*that it would- be rendering thi 
and a favor, to apprife them beroreh 
which the court had taken of the. fubjecfc ; fo as to let 
them foe in time, the necefilty of endeavouring to pro- 
duce new teftimony, which might vary the cafe, and 
take it out of the authority of former deciCons, 

Secondly, There were more than one hundred ci- 
vfrcaufes then depending in the faid court, as appears 
i>y the exhibit marked No. i, which thi?. refpondent 
prays may be taken as part ofc this his anfwer. Many 
of thofe caufes had already been fubjected to great de- 
lay, and it was the peculiar duty of this refpondent, as 
pjefiding- judge, to. take care, that as little time as. pof- 
ilble fhould be unneceflarily confumed, and that every 
convenient and proper difpatc.h fhould be given to the 
bufmefs of the citizens. He did believe, that an early 
(■Qmmunication of the court's opinion, might tend to 

the 
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fhe faving of time, and confequentTy to the dtfpatch of 
bufinefs. 

Thirdly, As the court held itfelf bound by the for- 
mer decifions, and could not therefore alter its opinion 
in confequence of any argument ; and as it was the du- 
ty of the court to charge the jury on the law, m all ca- 
fes fubmitted to their confideration, he knew that thi's 
opinion muft not only be made known at fome period: 
or other of the trial, but muft at the end of the trial be 
exprefsly delivered to the jury by him, in a charge from 
the bench : and he could not fuppofe, and cannot yet 
imagine, that an opinion, which was to be thus folemn- 
ly given in charge to the jury, at the clofe of the trial,, 
could make any additional impreffion on their minds, 
from the circumftance of its being intimated to the- 
counfel before the trial began, in the hearing of thofer. 
who might be afterwards fworn on the jury. 

And, laftly, it was then his opinion, and 1 ftill is, 
that it is the duty of every court of this country, ancf 
n the trial now under confideration, to. 
againft erroneous impreflions reflecting 
; land. He well knows, that it is the 
in criminal cafes, to give a general ver- 
1, which cannot be fet afide on account 
itrary to law, and that hence refults the 
;, to decide on the law as well as On the 
facts, in all criminal cafes. This power he holds to be a 
facred part of our legal privileges, which he never has 
attempted, and never will attempt to abridge or to ob- ' 
ftruct. But he alfo knows, that in the exercife of this 
power, it is the duty of the jury to govern themfelves 
by the laws of the land, over which they have no diC 
peniing power ; and their right to expect and receive 
from the court all the afliftance which it can give for 
rightly underftanding the law. To withhold this af- 
fiftance, in any manner whatever ; to forbear to give it 
in that way which may be moil effectual for preferving 
the jury from error and miftake ; would be an aban- 
donment or forgetfulnefs of duty, which no judge could 
juftify to his confcience or to the laws. In this cafe, 
therefore, where the queftion of liw arifing on the in- 
dictment, 
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tli&m'eht, had been finally fettled by authoritative de- 
cisions, it was the duty of the ctfurt, and efpecially of 
this refpondent as prefiding judge, early to apprife the 
counfel and the jury of thefe decifions, and their effect, 
fo as to fave the former from the danger of making an 
improper attempt to- miflead the jury in a matter of 
law, and the jury from having their minds preoccupied 
by erroneous impreffions. 

It was for thefe reafons, that on the a 2d day of 
April, 1800, when the faid John Fries was brought into 
court, and placed in the prifoners' box for trial, but be- 
fore the petit jury was impannelled to try him, this re- 
fpondent informed the abovementioned William Lewis, 
one of his counfel, the aforefaid Alexander Jariies Dallas* 
not being then in couFt, *' that the court had delibe- 
rately confidered the indi&otent againft John Fries for 
treafon, and the three feveral overt a&s of treafbn dated 
therein : That the crime of treafon was defined by the 
conftitution of the United States : That as the federal 
legiflature had the power to make, alter, or repeal laws, 
fo* the judiciary only had the power, and it was their du- 
ty, to declare, expound and interpret the conftitution 
and laws of the United States : That it was the duty 
o£ the court^in all criminal cafes, to ftate to the petit ju- 
ry, their opinion of the law arifing oa the fa&s ; but the 
petit jury in all criminal cafes, were to decide .both the 
law and the fafts, on a confideration of the whole cafe : 
That there muft be fome conftru&ive expofition of the 
terms ufed in the conftitution, * levying war againft the 
United States : ' That the queftion, what a&s amount- 
ed to levying war againft the United States, ior the go- 
vernment thereof, was a queftipn of law, and had been 
decided by judges Patterfon . and Peters, in the cafes of 
Vigol and Mitchel, and by judges Iredell and Peters, in 
the cafe of John Fries, prifoner. at the bar, in April 1799: 
That judge Peters remained of the fame opinion, which 
he had twice before delivered, and he, this refpondent, 
on long afld great confideration, concurred in the opin- 
ion of judges Patterfon, Iredell, and Peters : That to 
prevent unneceffary delay, and to fave time on the trial 
pf John Fries, and to prevent a delay of juftice, in the 
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great number of civil caufe* depending for trial at th^fc 
term, the court had drawn up in writing, their opinio^ 
«*f the laiy, arifing on the overt ads, Hated i^ the iqdi&- 
inent agaiuft Joiin Fries ; and had d^e&ed IJavid CalcU 
well their clerk, tQ make out three copies of their Qpiu* 
ion, one to be delivered tQ the attorney of the diftrid, 
one to the coujifel far the prifqner, ^jid one to, the petit 
jury, after they fhould have been impannelled and fyeard 
the indictment read to them by the clerk, ^nd after the 
diftrid attorney fhould have ffoted tp them the law on 
the overt ads alledged in the incjidment, as i% appeared 
to him." 

After thefe obfervsitioiis, ikh refpondent delivered 
one of the ^bovementioned copies to the aforefaid Wil- 
liam Lewis, then attending as one of the prifqner\ 
counfel ; who read part of it, and then laid it dovpi 01* 
the table before him. Sqme obferyatiotjs were then 
made on the fubjed, by him and the abovementionecfc 
Alexander James Dallas, who had then come into* 
court j but this refpondfcnt doth no* now recoiled thofe 
obfervations, and cinnot undertake tp flat? them accp^ 
rately. 

And this refpondent further faith, that t&e pape$.. 
marked exhibit No. 2, and herewith e^y^ited, whicl> 
fee prays leave to make part of this his ^nfwer, is a true 
copy of the original opinion drwfl up by him, and con r 
curred in by the faid Richard peters, as above fet forth % 
which original opinion is now in the poffeffion of thi& 
refpondent, ready to be produced tQs, thi^ hoporable. 
court. He may haye erred in forming this opinion, an4, 
in the time and manner of making it known to the. 
counfel for the prifoner. If he erred in forming it, hpV. 
.«rred in common with his colleague and with twp of 
his predeceffors ; and he prefumes to hope that an error, 
which has never been darned criming in theay*, will; 
not be imputed as a crime to him, who was led into it 
ij£ their example and their authority. If he erred in the. 
dine and manner of making known this opinion, he. 
feels a juft confidence, that when the reafons which he. 
has alledged for his condud, and by which it feemed ta^ 
* Anm to be f#y juftified, fbali come to fep carefully 
-/ , * weighed* 
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Weighed:, they will be fufficient to prove, if not that this 
Conduit was perfectly regular and correct, yet that he 
might fincerefy have cbnfidereel it as right ; and that in 
a cafe where fo much doubt may exrft, to have commit- 
ted a miftake, is not to have committed a crime. 

And this refpondent further anfwering infills, that 
the opinion thus delivered to the prifoner's counfel ; 
Viz. that "any infurre<Sion or rifing of any body of 
people within the United States, for the purpofe of Ye- 
fifting or preventing by force or violence, under any 
pretence whatever, the execution of -any ftatute of the 
United States, for levying or collecting taxes, or for 
any other object of a general or national concern, is le- 
vying war againft the United States, within the con- 
templation and true meaning of the conftitution of the 
United States/* is a legal and a correct opinion, fupport- 
fcd not Only by the two previous decifions abovemen- 
tioncd, but auo by the plaineft principFes of law and 
reafon, and by the uniform tenor of legal adjudications 
in England and Great Britain, from the revolution in 
i6$8 to this time. It ever was, and now is his opinion 
that the peace and fafety of the national federal govern- 
ment, muft be endangered, by any other, conftru&ion of 
the terms "levying war againft the United States,** 
ufed by the federal conftitution ; and he is confident 
that no judge of the federal government, no judge of a 
fuperibr ftate court, nor any gentleman of eftablrfhed 
reputation for legal knowledge, would or could delibe- 
rately give a contrary opinion. 

If however this opinion were erroneous, this ref- 
pondent would be far lefs cenfurable than his predecef- 
fors, by whofe example he was led aftray, and by whofe 
authority he confidere*d himfelf bound. Was it 
to confider himfelf bound by the authority of I 
Vious decifions? If it were, he was led into the 
the uniform courfe of judicial proceedings, in t 
try and in England, and is fupported in it, by o 
fundamental principles of our jurifprudence. < 
an error be a crime or mifdemeanor ? 

If, on, the other hand, the opinion be in itfelf cor- 

tecij as he believes and infifts that it is, could the expref- 
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fion of a correct opinion on the law, wherever and how- 
ever made, miflead the jury, infringe their rights, or 
give an improper bias to their judgments ? Could truth 
excite improper prejudice ? Could the jury be Ids pre- 
pared to hear the law difcuffed, and to decide on it cor- 
rectly, becaufe it was correctly ftated to them by the 
court ? And is not that a new kind of offence, in this 
country at leaft, which confifts in telling the truth, and 
giving a correct expofition of the law ? 

As to the fecond fpecific charge adduced in fupport 
of the firft article of impeachment, which accufes this 
refpondent "of reftricting the counfel for the faid Fries, 
from recurring to fuch Englifh authorities as they be- 
lieved appofite, or from citing certain ftatutes of the 
United States, which they deemed illuftrative of the po- 
fitions upon which they intended to reft the defence of 
their client," this refpondent admits that he did, on the 
above mentioned trial, exprefs it as his opinion to the 
aforefaid counfel for the prifoner, "that the decifions in 
England, in cafes of indictments for treafon at common 
law, againft the perfon of the king, ought not to be read 
to the jury, on trials for treafon under the conftitution 
and ftatutes of the United States ; becaufe fuch- decifions 
could not inform, but might miflead and deceive the 
jury : that any decifions on cafes of treafon, in the'courts 
of England, before the revolution of 1 688, ought to have 
very little influence in the courts of the United States ; 
that he would permit decifions in the courts of England 
or of Great Britain, fince the faid revolution, to be read 
to the court or jury, for the purpofe of {hewing what 
acts have been confidered by thofe courts, as a conftruc- 
var againft the king of that country, in 
ty, but not againft his perfon ; becaufe 
^ainft his government, was of the fame 
ig war againft the government of the United 
,t fuch decifions, neverthelefs, were not 
1 as authorities binding on the courts and 
mntry, but merely in the light of opin- 
great refpect, as having been delivered 
after full consideration, by men of" great legal learning 
and ability. 

Theft: 
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IWe are the opinions which he did, on that occa? 
lion, deliver to the counfel for the prifoner, and which 
he then thought, and ftill thinks, it was his duty to de* 
liver. The counfellors admitted to pra&ice in any court 
of juftice are, in his opinion, and according to univerfal 
practice, to be Confidered as officers of. fuch courts, and 
minifiers of juftice therein, and as fuch, fubje& to the 
direction and control of the court, as to their condud 
in its pretence, and in conducing the defence of crimU 
nals on trial before it. — As counfel, they owe to the 
perfon accufed, diligence, fidelity, and fecrecy, .and to 
the court and jury, due and correct information, accord* 
ing to the beft of their knowledge and ability-, on every 
matter .of law which they attempt to adduce in argu- 
ment. The court, on the other hand, hath power* and 
is bound ift duty, to decide and direfl: what evidence* 
whether by record or by precedents of decifions in 
courts of juftice, is proper to be admitted for the eftab- 
Iiftimerit of any matter of law or fa&. Confequently* 
&ould counfel attempt. to read to a jury, as a law ftill 
in force, a ftatute which had been repealed, or adecifioa 
which had been reverfed, or the judgments of courts in 
countries whofe laws have no connexion with ours, it 
would be the duty of the court to interpcfe, and prevent 
fuch an impofition being pra&ifed on the jury. For thefe 
reafons, this refpondent thinks that his conduft was cor- 
tex, in expreffing to the counfel for Frks, the opinion* 
ftated above. He is not bound to anfwer here for. the 
corre&neft of thofe principles, though he thinks them 
inconteftible ; but merely for the correftnefs of his mo- 
tives in delivering them* A contrary opinion would 
convert this honorable court, from a court of impeach* 
ment into a court of appeals ; and would lead dire&ly 
to the ftrange abfurdity, that whenever the judgment of 
an inferior court fhould be reverfed on appeal or writ of 
error, th£ judges of that court muft be convifted of high 
crimes and misdemeanors, and. turned out of office : that 
error in judgment is a puniihable offence, and that crimes 
may be committed without any criminal intention.-— 
Againft a do&rine fo abfurd and mifchievous, fo con- 
trary to every notion of juftice hitherto entertained, fo 
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utterly fubverfive of all that part of our fyftem of juri£ 
prudence, which has been wifely and humanely eftab- 
liflied for the prote&ion of innocence, this refpondent 
deems it his duty now, and on every fitocc&fion, to en- 
ter his proteft and lift up his voice ; and he trufts that 
in the difcharge of this duty, infinitely more important 
.to his country than to himfelf, he {hall find approbation 
and fupport in the heart of every American, of every 
\nan throughout the world, &ho knows the bleffings of 
civil liberty, or refpe&s the principles of univerfal juf- 
tice. 

« It is only then, for the corre&nefe of his motives in 
delivering thefe opinions, that he can now be called to 
^anfwer ; and this corre&nefs ought to be prefumed, un- 
•lefs the contrary appear by fome direft proof, or by fome 
Violent prefumption, arifing from his general conduft 
on the trial, or from the glaring impropriety of the 
opinion itfelf. For he admits that cafes may be fup- 
pofed, of an opinion delivered by a judge, fo palpably 
erroneous, unjuft, and oppreflive, as to preclude the 
pbffibility of its having proceeded from ignorance or 
miftake. - • ■ 

Do the opinions now under confideration bear* any 
of thefe marks ? This honorable court need not be in- 
formed that there has exifted in England no fuch thing 
as treafon at common law, fince the year 1350, when 
the ftatute of the 25th Edward III, chap. 2, declaring 
what alone fhould in future be judged treafon,was paffed. 
Is it perfectly clear that decifions made before that fta- 
tute, 450 years ago, when England, with the reft of 
Europe, vas ftill wrapped in the deepeft gloom of igno- 
rance and barbarifm ; when the fyftem of Englifh ju- 
rifprudence was ftill in its infancy ; when law and juftice 
and reafon were perpetually trampled Under foot by 
feudal oppreffion and feudal anarchy j when,under an able 
and vigorous monarch, every thing was adjudged to be 
treafon which he thought fit to call fo, and Under a 
weak one nothing was confidered as treafon which tur- 
bulent,, powerful and rebellious nobles thought fit to 
•perpetrate ; * is it perfettly clear that decifions made at 
fuch a time, and under fuch circumftances, ought to be 
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received, by the courts of this country as authorities tot 
govern their decifions, or lights to guide the underftand- 
ing of juries ? Is it perfectly clear that decifions made; 
in England, on the fubjeft of treafon, before the revolu- 
tion of 1668, by which alone the balance of the Englifli 
conftitution was adjufted, and the Englifli liberties were 
fixt on a firm bafis ; decifions made either during the^ 
furious civil wars, in which two rival families contended 
for the crown .$ when, in the viciffitudes of war, dead* 
and confifcation, in the forms of law, continually walk- 
ed in thp train of the victors, and actions were treafon* 
able or praife-wprthy, according to the preponderance 
of the party by whole adherents they were perpetrated j 
during the reigns of three able and arbitrary monarchy 
who fucieeded this dreadful conflict, and relaxed or in- 
vigorated the lawv of treafon, according to their anger, 
their policy pr their caprice ; or dyring thofe terribie- 
ftruggles between the principles of liberty, not yet well, 
defined, or underftood, on one hand, and arbitrary pow- 
er, infinuating itfelf under the forms of the conftitu- 
tion, on the other j firuggles which presented at fome 
tunes the wilcleft anarchy, at others, the extremes o£ 
fervile fubmiifion, and after having brought one king 
to the fcaffold, ended in the expulfionof another from 
his throne ; 1$ it clear that decifions on the law of trea- 
son, naada in tim^s like thefe, ought not only to be re- 
ceived as authorities in the courts of this country, but 
alfo to have great influence on their decifions i Is it 
clear that decifions made in England, as to what afts ' 
will amount to levying war againft the king, perfon- 
2ply, and not againft his government, are applicable to 
the conftitution and laws of this country ? Is it clear 
that fuch Englifli decifions on the fubjedt of treafon, as 
are applicable to our conftitution and laws, are to be re- 
ceived in our courts, not merely as the opinions of 
learned and able men, which may enlighten their judg- 
ment, but as authorities which ought to govern abfo- 
lutely their decifions ? Is all this fo clear, that a judge 
could not h'oneftly and fincerely have thought the con- 
trary ? that he could not have expreffed an opinion to, 
ijji$ contrary, without corrupt or ifnproper mptives ? 



t . 



•f 2 ° *5 

♦ 

If it be not thus dear, then muft it be admitted that this 
rHporident, fincerely an<£ honeftly , and in the beft bf 
his Judgment, confidered thefe decifions afc wholly inad- 
Ibiffible, or admiffible only for the pprpofes and to the 
extent which he pointed out. 

»'* And if he did fo confider them, was it not his duty 
f o prevent their being read to the jury, exeept under 
thofe reftriftions, and for thofe purpofes ? Would his 
Auty permit him to fit filently and fee the jury impofed 
Ai and milled ? to fit filently and hear a book read to 
them as containing the law, which he knew did not 
contain the law ? Such filence would have rendered him 
a party to the deception, and would have juftly fubjefted 
fcim to all the contumely, which a conscientious and 
courageous difcharge of his duty a has fo unmeritedly 
brought on his name. 

With refpeft to the ftatutes of the United States* 
■which he is charged with having prevented the prifon-* 
e^s counfel from citing on the afctfefaAd trial, he denies 
that he prevented any aft of Congrefs from being cited, 
either to the court or jury, on the laid trial j or declared^ 
at any time, that he would not permk the priforier's, 
counfel $6 read to the jury, or to the court, any aft of 
Ctfngrcfs whatever. Nor does he remember or beli^re," 
that he expreffed on^the faid trial, any difapprobation^ 
of the conduft of the circuit court before whom the faid 
cafe was firft tried, in permitting the aft of Congrefs. 
relating to crimes lefs than treafon, commonly called the 
/edition afl, to be read to the jury. He admits indeed 
that he was then and ftill is of opinion, that the faid aft ' 
of Congrefs was wholly irrelevant to the iffue, in the 
trial of John Fries, and therefore ought not to have been 
read to the jury, or regarded by them. This opinion 
may be erroneous, but he trufts that the following rea-^ 
fons on which it was founded, will be confidered by this 
honorable court, as fufficiently ftrong to render it pof* 
fible, and even probable, ihat fuch an opinion might be 
fincerely held and hondlly expreffed :— ift, That Con- 
grefs did not intend by the feditidn law, to define the 
crime of treafon by " levying war/* TreafAi and fedi* 
tion are crimes very diftinft in their nature, and fuhjcft 
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to very 4*&rcpt punifliinents ; the fonder by death, 
and the latter by fine and Imprifonment. adly, The 
fedition law makes a combination or confpiracy, with 
intent to impede the operation of any law of the United 
States, or the advifing or attempting to procure apy in- 
furre&ion or riot, a high raifdemeanor puntfliable by 
fine and imprifonment ; but a combination or confpir- 
acy with intent to prevent the execution of a law, or 
Vrith intent to raife an infurre&ion for that purpofe, or 
even with intent to commit treafon, is not treafon by "le- 
vying war"againft the United States, ijnlefs it be followod 
by an attempt to carry fuch combination or confpiracy in- 
to efied, by a&ual force or violence, 3dly, The conftitu* 
tion of the United States is the fundamental and fu- 
preme law, and having defined the crime of treafon, 
Congrefi could not give any legiflative interpretation or 
expofition of that crime, or of the part of the conftitu- 
tion by which it is defined. 4thly, The judicial autho- 
rity of the United States i$ alone vefted with power to 
expound their cbnftitution and laws. 

And this refponclent further anfwering* faith, that 
after the above mentioned proceedings had taken place 
iri the faid trial, it was poftponed until the next day, 
"Wednefday, April 33d, 1800 ; when at the meeting of 
the court, this refpondent told both the above mentioned 
counfel for the prifoner, " that to prevent any mifun- 
derftanding of any thing that had palled the day before, 
lie would inform them that although the court retained 
the fame opinion of the law, arifing xm the overt afts 
charged in the indidment againft Fries, yet the counfel 
would be permitted to offer arguments to the court, for 
the purpofe of (hewing them that they were miftaken in 
the law j and that the court, if fatisned that they had 
erred in opinion, would correct it : and alfo that the* 
counfel would be permitted to argue before the petit 
jury, that the court were miftaken in the law." And 
this refpondent added, that the court had given no opin- 
ion as to the fads in the cafe, about which both the 
Counfel had declared that there would be no controverfy. 

After fome obfervations by the laid William Le;wis 
tod Alexander James Dallas, they both declared to the 
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court, "that they did not any longer confider themfelve* 
as the counfel for John Fries the prifoner." This res- 
pondent then afked.the faid John Fries, whether he 
wiflied the court to appoint othe? counfel for his de-' 
fence ? He refufed to have other counfel affigned j in 
which he a&ed, as this refpondent believes and charges, 
by the advice of the faid William Lewis and Alexander 
James Dallas : whereupon the court ordered the faid. 
trial to be had on the next day, Thurfday, the 24th of 
April, i$oo» 

On that day the trial was proceeded in ; and before 
the jurors were fworn, they were, by the dire&ion of 
the court, feverally afked on oath, whether they were 
in any way related to the prifoner, and whether they- 
had ever formed or delivered any opinion as to his guilty 
or innocence, or that he ought to be punifhed ? Three, 
of them anfwering in the affirmative were withdrawn., 
from the pannel. The faid John Fries wa? then informed . 
by the court, that he had a right to challenge thirty-five 
of the jury, without fbewing any caufe of challenge 
ag^inft them, and as many more as he could {hew caufe 
of challenge agairift. He did accordingly challenge pe- 
remptorily thirty-four of the jury, and the trial proceeded* 
In the evening, the court adjourned till the next day* 
Friday, the 25th of April ; when,, after the diftrict attor- 
ney had ftated the principal fads proved by the witneffes^ 
and had applied the law to thofe fa&s, this refpondent ,♦ 
with the concurrence of his colleague, tfhe faid .Richard 
Peters, delivered to the jury the charge contained apd 
expreffed in exhibit marked No* 3, and herewith filed, 
which he prays may be taken as part of this his anfwer. 

Immediately after the petit jury had delivered their 
verdift, this refpondent informed the fa^d Fries, from 
the Bench, that if he, or ^ny perfon for him, could flaew 
any legal ground, or fufficient caufe, to arreft the judg- 
ment, ample time would be allowed him for that pur- 
pofe. But no caufe being fhewn, fen£ence of death was 
paffed on the faid Fries, on Tuefday the 2d day of May, 
1800, the laft day of the term ; and he was afterwards 
pardoned by John Adams, then Prelident of the United^ 
States ' * * 
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And this refpondent further anfwering faith, that 
ifthetwoinftancesof mifconduft firft ftated in fupport 
of the general charge, contained in the firft article of im- 
peachment, were true as alleged, yet the inference drawn 
from them, viz. " that* the faid Fries was thereby de- ; 
prived of* the benefit of counfel for his defence," is nr 
true. He infills that the faid Fries w&l-4W~ ' " *"* 
benefit of counfel, not by any mifcor 
dent, but by the conduct and adyi 
tioned William Lewis and Alexai 
having been, with their own 
court as counfel for the prifonei 
defence, and advifed him to ref{ 
offered to him by the courts undei 
had been prejudged, and their libeil 
defence, according to their own juT _ 
reftrifted by this refponderit ; but in re5 
knew the law and the fa&s to be againi 
cafe to be defperate, and fuppofed that theHj 
themfelves under this pretence, might 
againft the court ; might give rife to an opi| 
prifoner had not been fairly tried ; and in tl 
convi&ion, which from their knowledge of 
the fafts they knew to be almoft certain, migRl^ 
prifoner in an application to the Prefident for a # 
That fuch was the real motive of the faid prifoner's* 
lei, for depriving their client of legal afiiftance otv 
trial, this refpondent is fully perfuaded, and expects ix . 
make appear, not only from the circumftances of 4he 
cafe, but from their own frequent and public declara- 
tions. 

As little can this Tefpondent be juftly charged with 
having by any conduft of his, endeavored to " wreft 
from the jury their indifputable right to hear argument, 
and determine upon the queftion of law as well as the 
queftion of faft involved in the verdift which they were 
required to give." He denies, that he did at any time 
declare that the aforefaid counfel fliould not at any time 
addrefs the jury, or did in any manner hinder them 
from adefreffing the jury on the law as well as on the 
fads arifing in the cafe* It was exprefsiy dated in the 
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* had a right to determine the law 
H the (aid William Lewis and Al« 
^e exprefcly informed, before 
on to abandon the defence, 
> argue the law to the iutj 9 
it the faid William Lewis did 
red to him as aforefaid, ex? 
the beginning of it t *nd of 
4 it knowing its contents : and 
' * t es Dallas read no part of the 
* *r ago, when he faw a very, 
rt by a certain W. S. Biddle* 
th?r anfwering, faith, that 
a of the United States, civil 
r perfons, are fubjed to im- 
■■ ly for treafon, bribery, corrupt 
ie or mifdemeanor, confifling la 
led, in violation of fome law fof -» 
.s; \ ,ng it ; on convidion of which ad* 
. d from office ;• and may after con** 
and punifhed" therefor, according to 
: jarly refults, that no civil officer of the 
* n be impeached, except for fome offence 
uay be indided at law ; and that no evi- 
recci ved - on an impeachment, except fuch 
' 'idroent at law, for the fame offence, would 
it. That a judge cannot be indicted or pun* 
>rdin£ to law, for any ad whatever* done by 
ais judicial capacity, and in a matter of which he 
, ;rifdidion, through error of judgment merely, 
•out corrupt motives, however manifeft his crroi* 
„y be, is a principle refting on the plaineft maxims of 
eafon and juftice, (upported by the higheft legal author-* 
ity, and fandioned by the univerfal fenfe of mankind* 
He hath already endeavored to fhew, and he hopes with 
fuccefs, that all the opinions delivered by him in the 
ourfe of the trials now under confideration, were cor* 
*d in themfelves, and in the time and manner, of ex* 
reffing them; and that even admitting, them to havft 
'«. 3en incorredV there was fuch ftrong reafon in their fa- 
vor, 
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tot, as to remove from his conduct every fufpicion of 
improper motives. If thefe opinions Were incorrect^ his 
miftake in adopting them, or in the time or manner oj? 
exprefling them, cannot be imputed to him as an offence 
of any kind, much lefs as a high crime and mifdemea- 
nor, for ' which he ought to be rejhoved from office j 
unlets it can be fhewri by clear and legal evidence, that .he 
acted from corrupt motives. Should it be confidered that 
fome impropriety is attached to his conduit, in (he time 
and mode of exprefling any of thefe opinions; ftill he 
Apprehends, that a very wide difference exifts between 
fuch impropriety, the cafual effect, of human infirmity^ 
and a high crime and mifdemeanor for which he may 
<be impeached, and muft on conviction be removed from 
office. 

Finally, this refpondent, having thu 
honorable court a true ftate of his cafe,J 
■the firft article 'of impeachment, dec! 
ftricteft review of his conduct daring th 
John Fries for treafon, that he was not < 
Unmindful of the folemn duties of his c 
that he faithfully and impartially, and i< 
beft of his ability and underftanding, i 
<luties towards the faid John Fries ; and 
in any manner'during the faid trial, eor 
Htrarily, unjuftly or oppreffively, as he i 
honorable the Houfe oiReprefentativea'. - ^ 

And the faid Samuel Chafd, for plea to the faid fir'ft 
article of impeachment, faith, that he is riot guilty of/ 
any high crime or mifdemeanor, as in and by the' faid. 
firft artieUris alledged ; and this he Sprays 'may be in-, 
■quited of by this honorable court in fuch manner as law 
and juftice fhall, feem to them to require. . 

The fecond article of impeachment charges, that 
this refpondent, at the trial of James Thornpfon Callen- 
der for a libel, in May 1800, did, "with intent to pp- 
prefs and procure the conviction ' of the foid Caljender, 
over -rule the objection of John Baflct, one of the jury, 
■who wifhed to be exeufed frpm fcrving on the faid t.riaj j 
becaufe he had made "up his mind as to the publication 
. from which the words, charged to be libellous in the in- 
dictment, were extracted." In 
D 
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In anfwcr to this article, this refpondent admits that . 
he did, as one of the affociate juftices of the fupreme 
Court of the United States, hold the circuit court of fhe 
United States, for the diftrid of Virginia, at Richmond, 
mi Thurfday the 2 2d day of May, in the year 1800, and 
from that day, till the 30th of the fame month ; when 
Cyrus Griffin, then diftrid judge of the United States 
for the diftrid of Virginia, took his feat in the faid 
Court ; and that during the refidue of that feflion of the 
(aid court, which continued till the day of 

June, in the fame year, this refpondent and the laid Cy«* 
rus Griffin, held the faid court together. But how far 
any of the other matters charged in this article, are 
founded in truth or law, will appear from the following 
ftatement ; which he fubmits to this honorable court, % 
by way of anfwer to this part of the accufation. 

By an aft of Congrefs paffed on the 4th day of May, 
A. D. 1798, it is among other things enacted, " That 
if any perfon fhall write, print, utter or publifh, or fhall 
knowingly and wittingly affift and aid in writing, print* 
ing, uttering or publishing, any falfe, fcandalous, and ma- 
licious writing or writings, againft the Prefident of the 
United States, with intent to defame, or to bring him 
into contempt or difrepute, fuch perfon, being thereof 
convided, fhall be punifhed by fine, not exceeding two 
thoufand dollars, and by imprifonment, not exceeding 
two years :" and " that if any perfon fhall. be profecut- 
td under this ad^ it fhall be lawful for him to give in evU 
4encc in his defence, the truth of the matter contain- 
ed in the publication charged as a libel ; and the 
jliry fliall have a right to determine the law and 
tlie fad, under the diredion of the court, as in other 
cafes," as in and by the faid ad, commonly called the 
/edition law, to which this refpondent begs lea^e to refer 
this honorable court, will more fully appear. 

At the meeting of the laft. abovementioned circuit 
court, this Tefpondent, as required by the duties of his 
office, delivered a charge to the grand jury ; in which, 
according to his conftant pradice, and to his duty as a 
Judge, he gave in charge to them, feveral ads of Con- 
grefe for the punifliment of offences, and among them, 
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the abovemcntioncd a&, called the feditioa law ; and I 
directed the faid jury to make particular inqjiiry, con** ., 
ccrning any breaches of thefe ftatutea or any of them, 
within the diftrift of Virginia. On the 24th day of. 
May, 1800, the faid jury found an indi&ment againft f 
one James Thompfon Callender, for printing and pub-** 
lifliing againft the form of the faid aft of Copgrefs, a ". 
falfe, fcandalous, and malicious libel,, called v The Prof- 1 
|r pect before Us, M againft John Ad&msj then Prefident of * 
l the United States, in his official chara&er as Prefident j , 
f as appears by an official copy of the faid. indi&ment*., 
[ marked exhibit No.. 4, which this- refgo#de$t. hep r 
leave tp make part of this his aufwes.. \ 

\ On Wednefday, the 3,8th of, the. fame.moatft, May,., 

I 1800, Philip Norbonne Nicholas,, efq v now. attorney' 
j general of the ftate of Virginia and. George Hay, efq* : 
; 'now diftrift attorney of the United States,, for the.dit- 
trift of Virginia* appeared in the faid circuit /court as 
counfel for the faid Callender •,. and on. Tuefday the 3d., 
\ of June following, his trial commenced,, before this refc ... 
- pondent, and the faid Cyrus Griffin* who then fatas at ^ 
fiftant judge. The petit jutfors being called overweight 
of them appeared, namely* Robert Gamble, Bernard. 
Mackham, John Barrel!, William Auftin, William Rich-^ 
ardfon, Thomas Tinfley, Matthew Harvey and. John. 
Baffet j who as they came to the book to be fworn,.] 
were feverally aflced on oath, by direction of the cqurt, ? 
* whether they had ever formed and delivered 7 any r 
opinion refpe&ing the fubject matter then to be tried, or •. 
j concerning the charges contained in the indi&ment ?" 
They all anfwered in the negative, and were, fworttin* 
chief to try the iffue : the counfel for the faid Callen- 
der declaring, that it was unneceflary to put this qucf- . 
• tion to the other four jurymen. William Mayo*. Jame& 

Hayes, Henry S. Shore and John Prior, they alio were .- 
! immediately fworn in chief. No challenge, was .made 
\ by the faid Callender or his counfel, to any of thefe ju«- 
; rors } but the faid counfel declared that they; would re* 
I ly on the anfwer that fhould be given by. the faidjurors, . 

«to the queftion thus put by order of the court. 
I After the abovementioned John Baflet, whom this 

refpondent : 
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respondent fuppofes and admits to be the perfon mep~ 
troned in the article of impeachment now under ccinfi- 
deratijem, had thus anfwered in the negative, to the 
queftion put to him by order of the court, as abdvemen- 
tiohed, which this refpondent ftates to be the legal and 
proper queftion, to be put to jurors on fuch occafibns, 
£e expreffed to the court, his wifh to be excufed froip 
fdfrving on the faid trial, becaufe he had made up his 
mind, or had formed his opinion, " that the publication, 
called * The P)rofpe6t before Us/ from which, the words 
charged in the indi&ment as libellous, were faid to be 
extra&ed, but which he had never feen, was, according 
to the reprefentation of* it, which he had received, 
within the fedition law/* But the court did. not con- 
fider this declaration by the faid John BajGTet, as a fuffi- 
cient reafon for withdrawing him from the jury, and 
accordingly dire&ed him to be fworn in chief. 

In this opinion and decifion, as in all the others de- 
livered during the trial in queftion, this refpondent 
concurred with his colleague, the aforementioned Cy- 
rils CrrifBji, in whom none of thefe opinions have beea 
cOnfidered as criminal. He contends that the opinion, 
itfetf Was legal and cofreft ; and he denies that he con- 
curred in it, under the influence of any " fpirit of perfe- 
ction' and injuftice," or wi{h any " intent to opprefs 
arfd procurp the conviction of the prifoner ;" as r is moft 
untruly alledged by the fecond article of impeachment* 
tfis reafons were correal and legal. He will fubmit them 
with confidence to this honorable court ; which, al- 
though it cannot condemn him for an incorrett opin- 
ion, proceeding from an honeft error in judgment, and 
ought not tp take on itfelf the power of inquiring 
into the corre&nefs of his decifions, but merely that of 
examining the purity, of his motives j will, neverthelefs 
weigh his reafons, for the purpofe of judging how far 
they are of fulEcient force, to juftify a belief that they 
might have appeared fatisfa&ory to him. If they might 
hive fo appeared, if the opinion which he founded on 
them be not fo. palpably and glaringly wrong, as to car- 
ry with it internal evidence of v corrupt motives, he can- 
not in delivering it have committed an offence* 

This 
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This honorable court need not be informed, ti&tft v 
is the duty of courts before which criminal trials* tJ 
place, to prevent jurors from being excufedfor lightr 
infufficient caufes. If this rule were not obferved, it 
would follow, that as ierving on fuch trials as a juror, is 
apt to be a very difagreeable bufinefs, efpecially to tha& 
beft qualified for it, there would be a great diffietfky, 
and often an impoflibility, in finding proper juries. The * 
law has therefore eftablifhed a fixed and general rule on 
this fubjed, calculated not to gratify the wHh&* ox the 
imreafonable fcruples of juror's, but to fecure to the par* 
ty accufed, as far as in the imperfe&ion of human na- 
ture it can be fecured, a fair and impartial trial. The 
criterion eftablifhed by this rule is, "that^the jttitor 
ftands indifferent between the government and the per- 
fon accufed, as to the matter in ijfue, on the indict- 
ment." This indifference is always, according to a well 
known maxim of law, to he prefumed, unlets thtf con- 
trary appear ; and the contrary may be alledgeti by way 
of excufe by. the juror himfelf, or by the prffoner by 
way of challenge. Even if not alledged, it may- b6 in- 
quired into by the court of its own mere motion, or on 
the fuggeftion of the prifoner, and it may be eftablifhed 
by the confeffion of the juror himfelf,. on oath, or by 
other teftimony. 

But in order to Ihew that a juror does not " ftand 
indifferent between the accufer and, the accufed, as to the 
matter in ijjue" it is not fufficient to prove that he has 
expreffed a general opinion, " that fuch an offence as 
that charged by the indictment ought to be punilhed ;" 
or " that the party accufed, if guilty of the offence 
charged againft him, ought to be punifhed ;" or 6< that 
a book, for printing and publifhing which the party is ' 
indicted, comes within the law on which the indiftoafeiit 
is founded." All thefe are general expreffions of opin* -* 
ion, as to the criminality of an aft of which the' party 
is accufed, and of which he may be guilty ; not declara- . 
tions of an opinion that he actually is guilty of the of- 
fence with which he ftands charged. It is impoffible for, 
any man in fociety to avoid having, and extremely diffi- 
cult for him to avoid cxprdling, an opinion > afc to the 

criminality 



I 



* 



i' 

) 



criminality or innocence of thofe a&s, which for the . 
mofi part, are the fubje£te of indi&ments for offences of 
a public nature j fuch as treafon, fedition, and libels . 
agaiqft the government. Such ads always engage pub- 
tic attention, and become the fubjeft of public conversa- 
tion ; and if to have formed or exprefled an opinion, as 
to the general nature of thofe a&s, were a fufEcient 
ground of challenge to a juror, when alledged againft 
him, or of excufe from ferving when alledged by him- 
felf f it would be in the power ofalmoft' every offender, to 
prevent a jury from being impannelled to try him, and 
of almoft every man, to exempt himfelf from the un* 
pleafant talk of ferving on fuch juries. The magnitude 
and heinous nature oran offence* would give it a greater 
tendency to attraft public attention, and to draw forth 
public expreffions of indignation j and would thus in- 
creafe its chance of impunity. 

To the preferit cafe this reafoning applies with pecu- 
liar force. The " FVoipeft before Us" is a libel fo pro- 
fligate and atrocious, that it excited difguft and indigna- 
tion in evfery breaft riot wholly depraved. Even thofe 
whofe intereft it was intended to promote, were, as this 
respondent has underftood and believes, either fo much 
afharoed of it, or fo apprehenfive of its effe&s, that great 
pains were taken by them to withdraw it from public 
and general circulation. Of fuch a publication, it muft 
have been 'extremely difficult to find a man of fufficient 
character and information to ferve on a jury, who had 
not formed an opinion, either from his own knowledge, 
or from report. The juror in the prefent cafe had ex- 
prefled no opinion. He had formed no opinion, as to 
the fa&s. He had never feen the " Profpecl before Us," 
and therefore coulcF have formed no fixed or certain 
opinion about its nature or contents* They had been 
reported to him, and he had formed an opinion that if 
they were fuch as reported, the book was within the 
fcope and operation 6i a law for the punifhment of "falfe,. 
fcandalous and malicious libels, againft the Prefident in 
his official capacity, written or publiflied with intent to 
defame him." . And who is there, that having either 
feen the book or heard of it, had not neceffarily formed 
the fame opinion ? Bu$ 
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But this juror had formed no opinion about the 
guilt or innocence of the party accufcd ; which depend- 
ed on four fafts wholly diftinft from the opinion which 
he had formed. Firft, whether the contents erf the book 
were really fuch as had be$n reprefented to him ? Se- 
condly, whether they ftiould, oa the trial, be proved to 
be true ? Thirdly, whether the prarty accufed was really 
the author or publifher of this book ? And fourthly, 
whether he wrote or published it " with intent to de-. 
fame the Prefident, or to bring him into contempt or 
difrepute, or to excite againft him the hatred of the good 
people of the United States ?" On all thefe questions, 
the mind of the juror was perfe&ly at large, notwith- 
standing the opinion which he had formed. He might, . 
ijonfiftently with that opinion, determine them all in the 
negative ; and it was on them that the iffue between the 
United States and James rhotupfon Callender depended. 
Confequently, this juror, notwithftanding the opinio* 
which he had thus formed, did ftaqd indifferent as. to? 
the matter in iffue, in the legal an|l proper fenfe* and 
in the only fenfe in which fuch indifference can ever ex- 
ift j and therefore his having formed that opinion, was 
not fuch an excufe as could have juftifted the court ia 
difcharging him from the jury. 

1 That this juror did not himfelf confider this opinion 
as an opinion refpefting the " matte* in iffue/* appears 
clearly frojn this circumftance* that vihen called upon to 
anfwer on oathi " whether he had cccpreflcd any opin*; 
ion as to the matter in iffue ■?" -he anfwered that he had 
not. Which clearly proves that he did not regard the: 
circumftance of his having formed this opinion, as a Je*> 
gal excufe, which ought. to exempt jhim of right from* 
iferving on the jury ; but merely fuggefted it as a mo-* 
tive of delicacy, which induped him tip wilh la be e&cu- r . 
fed. To fuch motives of delicacy, however commenda- 
ble in the perfons who feel them, if is impoffibie for 
courts of juitice to yield, .without putting it in the pow- 
er of every man, under pretence of fufih fcruples, to ex- 
empt himfelf from thofe duties which.all the citizens are 
bound to perform. Courts of.jufticc muft. regulate 
aheipfelves by legal principles, which ore fixed and uni-. 
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rerfal ; hot by delicate fcruples, which admit of endlefs 
variety, according to the varying opinions and feelings 
of men* 

Such were the reafons of this refpondent, and he 
prefutnes of his colleague the faid Cyrus Griffin, for re* 
fufing to excufe the faid John Ballet, from ferving on the 
jury above mentioned. Thefe reafons, and the decifion 
founded on them, he infifts were legal and valid. But 
if the reafons fhould be cbnfidered as invalid, and the 
decifion as erroneous, can they be cpnfidered as fo clearly 
and flagrantly incorreft, as to juftify a conclufion that 
they were adopted by this refpondeht, through impro- 
per motives ? Are not thefereafons fufficiently ftrong, or 
fufficiently plaufible, to juftify a candid and liberal mind 
in believing, that a judge might honeftly have regarded 
them as folid ? Has it not been conceded, by the-omif- 
fion to profecutfe judge Griffin f6r this decifion, that his 
error, if he committed one, was an honeft error ? Whence 
this diftin&ion between this refpondent and his col- 
league J And why is that opinion iiiiputed to one as a 
crime, which in th© other is confidered as ihnocent ? 

And the faid Samuel Chafe, for plea to the faid fe-' 
cond article of impeachment, fakh, that he is not guilty 
of any high crime or mifdemeanor, as in and by the 
faid (econd article is alledged againft him ; and. this he 
prays may be inquired of by this honorable court, in 
fuch manner as laW and juftice fliall feem to them to re-* 
quire* 

The third article of impeachment alledges that this 
respondent ** withj intent to opprefe and procure the 
convi&ion of the prifoner, did not permit the evidence 
of John Taylor, a material witnefs in behalf of the faid 
Callender, to be giVcn in, on pretence that the faid wit- 
nefc could not prf>ve the truth of the whole of one of 
the charges, contained in the indi&ment, although the 
faid charge embraced more than one fa£h" 

In;anfwer to this charge,, this refpondent begs leave 
to fubmit the following fafts and observations : — 

The indi&ment againft James Thompfon Callender, 
which has been abreldy mentioned., and of which a copy 
is exhibited with this anfwer, conitfted of two diftinfl* 

and 
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and feparate counts, each , of which contained twenty; 
diftinct and independent charges, or fets of words; Each 
bf thofe fets of words was charged as a libel ag^inft johit 
Adams, as Prefident of the United States —and the 12th 
charge embraced the following words : " He (meaninj 
Prefident Adains) was a profeffed ariftocrat ; he prove< 
faithful and ferviceable to the Britifh intereft. The 
defence fet up was confined to this charge, and was reft- 
ed upon the truth of the words. To the other nineteen 
charges, no defence of any kind was attempted or ipok- 
en ot, except fuch as might arife from the fuppofed un* 
conftitutionality of the fedition law ; which, if folid* 
iapplied to the twelfth charge, as well as to the other 
nineteen. It was to prove the truth of tjiefe words* 
that John Taylor, the perfon mentioned in the article of 
impeachment now under confideration, was offered as a 
witnefs. It can hardly be neceflary to remind this hon* 
orable court, that when an indictment for a libel contains 
feveral diftin& charges, founded on diftinft fets cif words*, 
the party accufed* who in fuch cafes is called the " tra- 
verfer," muft be convicted, unlefs he makes a fufficient 
defence againft dvery charge. llis innocence oi\ one, 
does pot prove him innocent on the others. If the fe^ 
dition law Ihould be confidered as unconftitutional* the 
whole indi&ment* including this twelfth charge* mud 
fall to the ground, whether the words in qiieftion were 
proved to be true or not. If the law Ihould be conlid-, 
ered as ,conftitutional, then the traverfer* whether the 
words in the twelfth charge were proved to be true or 
not, muft be convidted on the other nineteen charges* 
againfl which no defence was offered. This conviction 
on nineteen charges, would put the traverfer as edm- 
pletely in the power of the court, by which the amount 
of the fine and the term df the imprifonnlerit were to 
be fixed, is a cdnvi&ion updn all the twenty charges. 
The imprifonment could not exceed two yeaf s, nor the 
fine be more than two thoufand dollars. If then this 
tfefpondent were defirous of procuring the cohvi&on of 
the traverfer, he was fuire of his object, without rejecting 
the teftimony of John Taylor. If his tempeir towards 
the traverfer were fo vindictive, as to make him feel 
Anxious to obtain an opportunity and excufe for inflict-. 
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»ng on him the whde extent of punHhment permktect 
by the law, ftill a conviction on nineteen charges afford- 
ed this opportunity and excufe, as fully as a convi&ion 
on twenty charges. One flander more or lefs, in fuchr 
a publication as the " Profpeft before Us," could furely 
be of no- momeitf . To attain this object, therefore, it 
was not neceffary to rejeft the teftimony of John Taylor. 
That the court did not feel this* vindictive fpirit, i* 
clearly evinced by the moderation of the punifhment 
which a&ually was inflided on the traverfer* after he 
was convi&ed of the whole twenty charges. Instead o£ 
2000 dollars* he was fined only 200, and was fentencecfc 
to only nine months imprifonment, inftead of two years- 
And this refpondent avers, that he never felt or exprefled 
a wife to go further ;, but that in this decifion, as well 
as in every other given in the courfe of the trial, he fully 

•>and freely concurred with his colleague, judge Griffin. 

As a further proof that his rejedtion of this teftimony 
did not proceed from any improper motive, but from a 
convi&ion in his mind that it was legally inadmiffible, 
and that it was therefore his duty to reject it, he bejgfr 
leave to ftate, that he interfered in order to prevail on the 
diftrift attorney to withdraw his objeftion to thofequef- 

. tions, and confent to their being put ; which that officer 
refufed ta do, on the grotind "that he did not feel himfelf 
at liberty to confent to fuch a departure from legal prin- 
ciples." 

Hence appears the utter futility of *a charge, whick 
attributes to this refpondent a purpofe as abfurd as it 
was wicked j and without the flighteft proof, impute* 
to the worft motives in hftn the fame a&ion, which in 
his colleague is confidered as free from blame. But this- 
Kfpondent will not content himfelf with fliewing, that 
his condu& in concurring with his colleague in* the re- 
jection of John Taylor's teftimony, could not have pro-* 
ceeded from the motives afcribed to him ; but he will 
fliow that this rejedion, if not ftri&ly legal and proper,, 
as he believes and infifts that it is, refts on legal reafons 
of fufficient force to fatisfy every mind, that a judge 
might have fincerely confidered it as correct. 

The words ftated as the ground of the twelfth charge 
above mentioned, are ftated in the indi&ment as one en- 
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tire and Indivifible paragraph, ^conftituting one entire 
•offence. This refpondent confidered them at the trial, 
and ftill coniiders them, as conftituting one entire charge, 
.and one entire ©Hence - r and that they muft be taken to- 
gether in order to explain and fupport each other. It 
Is clear that no words are ihdidlable as libellous, except 
iuch as exprefsly, or by plain implication, charge the 
perfoh againft whom they are publifhed, with fome of- 
fence either legal or moral. To be an ** ariftoerat," is 
' not in itfelf an offence, either legal or moral, even if it 
were a charge fufceptible of proof ; neither was it an of- 
' fence either legal or moral,/or Mr. Adams to be " faith- 
ful and ferviceable to the Britifh intereft,** unlefs he 
• thereby betrayed or endangered the interefts of his own 
■country ; which does not necefijirily follow, and is not 
dire&ly alledged in the publication. Thefe two phra- 
fes, therefore, taken feparately, charge Mr. Adams with 
sto offence of any kind ; and, confequently, could not 
be indi&ahle as libellous : but taken together, they con- 
vey the implication that Mr. Adams, being an " arifto- 
crat,*' that is, an enemy to the republican government 
of his own country, had ffcbferved the Britifli intereft, 
againft the intereft of his own country ; which would 
in his fituation, have been an offence both moral and 
Jegal 4 to charge him with it was, therefore, libellous. 

Admitting, therefore thefe two phrafes to confti- 
tute one diftinff charge, and one entire offence, this ref- 
pondent coniiders and ftates it to be law, that no jufti- 
fication which went to part only of the offence, could 
be received. The plea of juftification muft always an- 
fwer the whole charge, or it is bad on the demurrer; 
for this plain reafon, that the objed of 'the plea is to 
ihew the party's innocence j and he cannot be innocent, 
if the accufation againft him be fupported in part. Where 
the matter of defence may be given in evidence, without 
being formally pleaded, the lame rules prevail. The 
defence muft be of the fame nature, and equally 
complete, in one cafe, as in the other. The only differ- 
ence is in the manner of bringing it forward. Evidence, 
therefore, which goes only to juftify the charge in part, 
cannot be received. It is not indeed neceffary that the 
whole of this evidence fhould be given by one witnefs. 

The 
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The juftification may- confift of fevcral fa&s, fome pf 
which m^y be proved by one perfon, and fome by ano- 
ther. But proof, in fuch cafes, muft be offered as to the 
whple, or it cannot be received. 

In the cafe under confederation, no proof was offered 
as to the whole matter contained in the twelfth article. 
No witnefs excfept the above mentioned John Taylor, 
was produced or mentiqned. When a witnefs is offered 
to a court and jury, it is the right and duty of the court 3 
to require a ftatement of the matters intended to be 
proved by him. This is the invariable practice" of all 
our courts, and was^one moft properly by this refpon- 
dent jind his colleague, on the occafion in queftion. 
From the ftatement given by the traverfer's counfel, of 
what they expsfted to prove by the fjrid witnefs, it ap- 
peared that his teftimony could hive no poffible applica r 
tion to any part of the indictment, except the twelfth 
charge above mentioned, and but ^ very weak and im- 
perfect application even to that part. The court, there- 
fore, as it was their right and duty, requefted tjiat the 
queftions intended to be put to the witnefs, fhould be 
reduced to writing, and fubmittedto their infpe&ion ; 
fo as to enable them to judge more accurately, how far 
thofe 'queftions were proper and admiffible. This being 
done, the queftions were of the following tenor and ef-r 
feet ; * '".'"' 

i ft. " Did you ever hear Mr. Adams exprefs an; 
fentiments favorable to monarchy, or c ariftocracy,' an< 
what were they ?" 

2d. " Did you ever hear Mr. Adamf while Vice 
Prefident, exprefs his difapprqbation of the funding 
fyftem?" 

* 3d. "Do you know whether Mr. Adams did not, 
in the year 1794, vots againft the fequeftration of Bri- 
tilh debts, and alfo againft the bill for fufpending inter- 
courfe with Great Britain ?" 

The fecond queftion, it is^manifeft, had nothing to 
do with the twelfth charge ; for Mr. Adams's approba- 
1 tion or difapprobation of the funding fyftem, could not 
have the moft remote tendency tp prove that he was an 
ariftocrat, or had proved faithful and ferviceable to the 
Britifh intereft. iirtfrat part of the publication which 
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" fiirnifhes the matte* of the thirteenth charge in the in* 
di&ment, it is indeed ftated, that Mr, Adams, " when 
but in a fecondary ftation, cenfured the funding fyft- 

* em" but thefe words are in themfelves wholly immate- 
rial ; and no attempt was made, nor any evidence of- 
fered of fpoken of, to prove the truth of the other mat- 
ter contained in the thirteenth charge. It was froiri 
their connexion with % that other matter^ that thefe 
words could alone derive any importance ; and Confe- 
quently their tr\ith or falfehood was altogether immate* 
rial, while that other matter remained unproved. Thi$ 
queftion, therefore, which went folely to thofe immate- 
rial words, was clearly inadmiffible. The third queftiog, 
was, in reality, as far as the fecond from any conne&ion 
with the matter in iffue, although its irrelevancy is not 
quite fo apparent, Mr. Adams's having voted againft 
the two meafures alluded to in that queftion, if he did 

" in fo£t vote againft them, could by no means prove that 
he was " faithful and ferviceable to the JJritHh intereft/* 

' in any fenfe, much lefs with thofe improper and crimi r 
nal views, with which the publication in queftion cerj* 
tainly meant to charge him. He might, in the hpneft: 
and prudent performance of his duty, towards his go- 
vernment and his country, incidentally promote the in- 
ferefts of another country ; but it was by no means com- 
petent for a jury to infer from thence, that he was 
*' faithful '* to that other country, or, in other words, 
that he held the interefts of that other country chiefly in 
view, and was actuated in giving his vote by a defire to 
promote them, independently of, or without regard to 
the interefts of his own country. Such an inference 
could not be made from the feft, admitting it to be 
true. The faft, if true, was no evidence to fupport fuch 
an inference, therefore the fact was inpnaterial ; and a$ 
it is the province and duty of the court, in fuch circum- 
ftances, to decide on the materiality of f^fts offered in 
evidence, it follows clearly, that it was the right and du- 
ty of the court, \n this inftance, t0 rejeft the third quefc 
tion ; an affirmative anfwer to which could have prove<| 
nothing in fupport of the defence. 

The fir ft queftion, therefore, and the only remain- 
ing one propofed to be put to this witpefs, flood alone j 

.and 
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and an affirmative anfwer to it, if it could hare proved 
any thing, could have proved only a part of the charge ; 
vis. that Mr. Adams was an arifto6rat: But Evidence to 
prove a part only of an entire and indivisible charge* 
was inadmiffible for the reafons ftated above* , 

If, on the other hand, the phrafes in' qudftion, 
€€ that Mr. Adams was an ariftocrat," that " he had 
proved faithful and ferviceable to the Britifh intereft," 
were diftind and divifible, and conftituted two diftinft 
charges, which may perhaps be the proper way of con- 
fidering them, ftill the abovementioned queftions were 
improper and inadmiffible, in that point of view. 

The firft charge in that cafe is, that Mr. Adams 
** was an ariftocrat." To be an ariftocrat, even if any 
precife and definite meaning could be affixed to the term, 
is not an offence either legal or moral ? confequently, to 
charge a man with being an ariftocrat is not a libel; and 
iuch a charge in an indictment for a libel, is wholly im- 
material. Nothing is more dear, than that immaterial 
matters in* legal proceedings ought not to be proved, 
and need not be difproved. In the next place, the 
"term " ariftocrat" is one of thofe vague, indefinite terms* 
which admit not of precife meaning, and are not fufcepti- 
We of proof. What one perfon might confider as arif- 
tocracy, another would confider as republicanifm, and 
a third as democracy. If indi&ments could be fupport- 
<d on fuch grounds, the guilt or innocence of the party 
accufed, muft be meafured not by any fixed or known 
rule, but by the opinions which the jurors appointed to 
try him might happen to entertain, concerning the na- 
ture of ariftocracy, democracy or republicanifm. And, 
laftly, the queftion itfelf was as vague, and as void of 
precife meaning, as the charge of which it was intend- 
ed to furmih the proof. The witnefs was called upon 
to declare " whfether he had heard Mr. Adams exprefs 
any and what opinions, favorable to ariftocracy or mo- 
narchy ?" How was k to be determined, whether an 
opinion was favorable to ariftocracy or monarchy ? 
One man would think it favorable and another not fo, 
according to the opinions which they might refpe&ive- 
ly entertain, on political fubje&s. The firft queftion, 
therefore, was inconclufive, immaterial and iuadmifli- 
*>le. The 
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The fecond, as has already been remarked, was 
wholly and manifeftly foreign from the matter in iffue. 
Mr. Adams's diflike of the funding fyftem, if he did ia 
fad diflike it, had nothing to do with his ariftocracy or 
his faithfulnefs to the Britifli intereft* There is no pre* 
tence for faying, that fuch a qufcftion ought to have been 
admitted. 

As to the third, u whether Mr. Adams had not vo- 
ted againft the fecjueftration of Britifli property, and the 
fjufpenfion of commercial intercourfe with Great Bri- 
tain,*' it has already been fliewn to be altogether impro- 
per ; on the ground that fuch votds, if given by Mr* A- 
dams, were no evidence whatever of his having been 
4 * faithful and ferviceable to the Britifli intereft/* If he 
had been fo, provided it were in his opinion, at the fame 
time ufeful to the interefts of his own country, which it 
well might be, and the contrary of which is not alledged 
by this part of the publication, taken feparately, it was 
no offence of any kind j and to charge him with it was 
not a libel. The charge was, therefore, immaterial and 
futile, and no evidence for or againft it could properly be 
jreceived. And, finally, if the charge had been material* 
. and the giving of thefe votes had been legal evidence to 
prove it, that fa£t was on record in the journals of the 
Senate, and might have been proved by that record, or 
an official copy of it. As this evidence was the higheft 
of which the cafe admitted, no inferior evidence of it, 
fuch as oral proof is well known to be, could be admitted. 

For thefe r^afons this refpondent did concur with 
his colleague, the faid Cyrus Griffin, in rejecting 
the three above mentioned queftions j but not any 
Other teftimony that the faid John Taylor might 
have been able to give. In this he infifts that he acted* 
legally arid properly, according to the beft of his ability. 
If he erred, is is impoffible, for the reafons ftated by him 
in the beginning of*his anfwer to this article, to fuppofe 
that he erred wilfully ; fince he could have had no pot- 
fible motive for a piece of mifconduft fo flumeful, and 
at the fame time fo well calculated to give offence. In a 
point fo liable to mifapprehenfioa and mifreprefentation, 
and fo likely to be ufed as a means of exciting public 
odium againft him, it is far more probable, that had h? 
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been capable of bending his opinion of the law to other* 
motives, he would have admitted illegal teftimony ; 
which, taken in its utmoft effedfc, could have had no ten- 
dency to thwart thofe plans of vengeance againft the 
traverfer, under the influence of which he is fuppofed 
to have a&ed. 

If his error was an honeft one, which as his colleague! 
alfo fell into it, might in charity be fuppofed ; and, as 
there is not a fhadow of evidence to the contrary, muft. 
in law be prefumed ; he cannot, for committing it, be 
convifted of any offence, much lefs a high crime and 
mifdemeanor, for which he mull on con vi&ion be de- 
prived of his office. 

And for plea to the faid third article of impeach- 
ment, the faid Samuel Chafe faith, that he is not guilty 
of any high crime or mifdemeanor, as in and by the faid 
third article is alledged againft him ; and this he prays 
may be inquired of by this honorable x cOurt, in fuch 
manner as law andjuftice ihallfeem to them to require. 
The fourth article of impeachment alledges, that du- 
ring the whole courfe of the trial of James Thompfon 
Callender, above mentioned, the conduflt of this- re- 
spondent was marked by u manif^ft injuftice, partiality, 
and intemperance ;" and five particular inftances of the! 
" injuftice, partiality arid intemperance " ai*e adduced. 

The firft confifts, "in compelling the prifoner's 
counfel to reduce to writing and fubmit to the infpec- 
tion of the court, for their admiffion or rejection, all 
queftions which the faid counfel meatit to propound to 
the abovementioned John Taylor* the Witnefs." 

This refpdndent, in anfwer to this part of the artU 
cle now under 4 confederation, admits that the courts 
confifting of himfelf and the abovementioned Gyrus 
Griffin, did require the counfel for the traverfer, on the 
trial of James , Thompfon Callender abovementioned* 
to reduce to writing the queftions which they intended 
to put to the faid witnefs. But he denies that it is more 
his aft than the ad of his colleague, who fully concur- 
red in this meafure- The mdaiure, as he apprehends 
and infills, was ftriftly legal and proper ; his reafons for 
adopting it, and he prefumes thofe of his colleague, hef 
will fubmit to this honorable court, in order to fhew, 

thai 
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that if fie, in tbmhlori \yith hi* colleague, cdft|imittc4 
an error, it was an errdr into wiuch the &eft and wifelk 
Inen might have honeftly, fatten; _ 

It vfill not be (denied, 2ind clnhdt be doubted, tha£ 
According to our laws, e vidence;, whether oral Or writ- 
ten, may be reje<9ted and prevented frdrii going beforci 
the jury * on various grounds.— i ft. For iii competency ; 
where the fource from which the evidence ft it'tempt^d' 
to be draWn, is an improper fource : as if a witneJS were 
to be called who was infamous^ of intergfted id the 
fcvent of the fuit ; or a paper flibuld be dflered iu evi- 
dence, which was not between the J^me parties* bjr 
was not executed in the forms prefcribed by law; . id;* 
£or irrelevancy i When the evidence offered is' nqt fuch* 
as in law will warrant the jury to infer the fast intend- 
ed to be proved j or where that,fa<9:, it proved is Taj*' 
faiaterial to the iffue. For thefe reafons, aind £erl>a|>$ 
' for others which might be fpeeffied, evidence may pro-? 
£efly be rejected, in trials before 6ur courti; 

As little can it be doubted, thkt .according id ou^ 
laws, the c6urt^ and not the jury* is the proper tribunal, 
for deciding all queftions relative to the admiffihilitY 0*£ 
evidence. The effect of tlie evidence when xepeiyed* i& 
to be judged of by the jury ; but Whether it ought to be* 
received, miuft be determined b; r the court. This aitffeg 
from the' very cemftitutiori of the trial by jury; one, 
fundamental principle of which is, ; that the jury /muft: 
decide the cafe, not according tti i^agiie jiotiohs, .fecret 
imprefRortsf or general beHeF, but accordmg.to\ie^ana 
proper evidence, delivered in cotirt; So firidfty is Jthit 
rule dbferved, that if oiie juror Have any knowledge of 
the matter in difpute, it may influence his cw v n judg- 
ment, but not that of his fellow jurors, unlefs hcilate it 
to them on oath in open court ; and nothing is more 
common than for our courts, after all the evideneit 
which the party cati produce has been offered and re; 
tdv^d, to tell the jtiry that there is nd Evidence to Sup- 
port the claim, oV the defence ; err when proof is offer- 
ed of a certain fact, to determine that fucfc fa<3: &* not 
proper to be given in evidence. , .. % ^ 

Hence it refufts, and is every day s pracKce,- tha£ 
^hen 2t witnefs is produced/ o* z writing is offered iti 
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evidence, the Oppofite party having a right to objeft to, 
the evidence if he fliould think it improper, requires to 
be informed What the witnefs is to prove, or to fee the 
writing, before the firft is examined, or the fecond is read 
to the jury. The court has the fame right, refulting ne- 
ceffarily from its power to decide all queftions relative 
to the admiffibility of evidence. This right our courts 
ire in the conftant habit of exercifing ; not only when 
obje&ions . are made by the parties, but when there 
being no objection, the court itfelf has realbn to fuf- 
pe& that the teftimony is improper. In moft cafes,- but 
not in all, confent by the oppofite party removes all ob- 
jections to. the admiffibility of evidence, and courts 
fometimes infer confent from filence ; but as it is their 
duty to take c&e, that no improper or illegal evidence 
;oes to the jury, unlefs the obje&ion to it be removed 
>y confent of parties ; it is confequently their duty, in 
all cafes where they fee reafoii to fufpeft that the evi- 
dence offered is improper, to afcertain whether confent 
has been given, or whether the feeming acquiefednee of 
the oppofite party has prbceeded from inattention. This 
is moire particularly their duty in criminal cafes, where 
they are bound to be counfel for the government, as 
wdl as for the party accufed. 

Jt being thus the right and duty of a court before 
Which a trial takes place, to inform itfelf of the nature 
of the evidence offered, fo as to bfc able to judge whether 
fuch evidence be proper, it refults neceffarily that they 
have a right to require, that any queftion intended to 
be put to a witnefs, fliould be reduced to writing, for 
that is the form in which their deliberation upon it may 
be moft perfeft, and their judgment will be moft likely 
to be correct. Jn the cafe now under confide ration, the 
caurt did exercife this right. When the teftimony of 
Jdhn Taylor was offered, the court inquired of the tra- 
veler's coitnfel, what that witnefs was to prove. The 
ftatement of his teftimony given in ahfwer, induced the 
court to fttfpe& that it was irrelevant and inadmiflible* 
They, therefore, that they anight have an opportunity 
for more careful and accurate jconfideration, called upon 
' the counfel to ftate in writing, the queftions intended 
to be put to the witnefs* 

'•'•-'*' .1. ■ . .- • •• 'This* 
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This is the act done by the court, but concurred, ia 
by the refpondent, which has been fele&ed and adduced^ 
as one of the proof? and ihftances of u manifeft ihjuftice,* 
partiality and intemperance " on his part. He b^ves 
ah apology to this honorable court, for having occupi-J 
c3 fo much of Its time with the refutation of a charge : 
which has no claim to ferious confideration, except 
what it derives from the refpeft due to 'the hoflorabfcT 
body by which it was made, and the high <;hara&er*df 
the court where it is preferred* 

The next circumftance ftated by the article nowun-^ 
4cr confideration, as an inftance and proof of " manifeft' 
injuftice, partiality and intemperance _ in this refffond^ 
ent, is his refufal to poftpone the trial of the feid Jkriies 1 
Thompfon Callender, " aJtho* an affidavit was ; regularly* 
filed, ftating the abfence of material witneffes on behalr 
df the accufed, and altho' it was manifeft that with the" 
utmoft diligence the attendance of fiich witrieffes could* 
not have been procured at that term. 1 * '. * 

This refpondent, in arifwer to this part of the charge; * 
admits, that in the above mentioned trial the traverferV 
counfel did move the court, while this refpondent fat in it 
alone> for a continuance of the cafe untirthe next term $[ 
not merely a postponement of the trial, as the expreffions* 
ufed in this part' of the article would feqm. to import ;| 
and did file, as the ground. work of their 'motion, an af- 
fidavit of the traverfer, a f true and officialcopy of which,, 
marked exhibit No. 5, this refponderft herewith exhibits,; 
and begs leave to 'make part of this anfwer ; but he dfe-. 
nies that any fufficient groundfor a cbntintiance until the* 
next term was difclofed by this affidavit, 2s he trulls will- 
clearly appear from the following fafts and obfervations. 

The trial of an indi&ment at the term when it is* 
found by the grand jury, is a matter of courfe, which" 
the profecutor can claim as a right, unlefs legal caufe can 
be fhewn for a continuance. The profecutor may con- 
fenf to a continuance ; but if he withholds his confent,* 
the Court cannot grant a continuance without legal caufe. 
Of the fufficiency and legality of this caufe, as of every 
ether queftion of law, the court muft judge j ^tit it muft; 
decide on this, as on every other point, according to the 
fixed and known rules of law, *.'•'■ 

On* 
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. • • (W-rf the legal grounds, and the principal erne oil 
^ilaci jCuch a continuance may be granted, is thp ^bfeaccp 
of comppt cat ^nd mtfrioj witn^ffc*, whom the. party 
cknppt produce at the present term, but has * rmftmbit. 
ground loic expectii>g to be abte 4 to produce at the; next 

terxxi.' . 4 n f^^S?M to ^ ls » * s *&* inability to procure, 2$, 
tfee pr^fenf: term, feg?l and mpttrial written. teftimony, 
which the partly ^aa a rtajanabk expcftafiop qf being ablq. 
to procure at the next term. 

*Thefe rules are as rea&Rable wd iuft in themfelveS| 
as r thcy ^re-efiential to the due administration of juftice, 
to tiip puiufhjnent of offences on £hc one hand, and tq 
the protec^ipn qI innocence on thq btber« If the con? % 
tinuance of a caufe, on the application of the part^ accu-f 
fe4| were a matter qf right j it is manifeft that no indift* 
iftenfc wonjfd be brought to tri^J until after % a delay oi 
ipapy months. \ If, on the other hand, the granting of % 
continuance depended not on fixed rnfes,but on the ar- 
bitrary will of the court, it would follow that weakpef^, 
or {artiality might induce a court on fome occafions, to 
pxifend a v£ry imprpp^r indulgence to the party accufed' j . 
whpe op. others, paijtpn or prejudice might deprive bipi . 
df/th& jiecefiary xpeahs of making his defence. Hence 
the peceffity of fixed rules, which the judges are bofind 
jtb* expp^d an4 ^ply/iwider the folemli fan&ion of 
their. Oath o| office, . 

' *The true and only reafojn for granting a.continuance* 
|s, that the party acaufed may have the beft opportunity 
that the Jaws can .afford to him, to make his defence. Jfu^ 
incompetent* or immaterial witnefles, could npt be ex-. 
am{p$d,if they were prefent ; and confequently their ah- 
fenee cajri deprive th£ party of no opportunity which the 
laws afford to him oi making his defence. Hence the 
rule, that, the witnefTe$ muft be competent and material. 
Public juftice will not perniit the trjal of offenders 
tq \>$ Relayed, on light or unfounded pretences. To wait 
for te^imony which the party really wifhed for, hut did 
not exped {o ,be able to produce within fome definite 
period, woujd certainly be a very light pretence ; and to 
inakc him the judge, how far there was reafonable ex- 
j^&j^on of obtaining the teftimony ydthin the proper 
time, would put it in his power to delay the trial, on the* 
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ttofr unfounded pretences. Hence the rmfej that the* e* 
muft be reasonable ground of expe&atioq, in the judg- 
ment of the court; that the teftimony vniy b^e obtained 
within the proper time* 

It is therefore a fettled *nd nioft neceffary rule, that 
jevery application for a continuance, on the ground of 
obtaining teftimony, muft be fupported by an affidavit* 
jdifclofing fufficient matter to fatisfy the court, that the 
teftimony wanted " is competent and material/! and 
that there is " reasonable expectation of procuring it 
within the time prefcribed." From a comparifon of the 
affidavit in oueftion with the indi&ment, it will foon 
appear how tar the traverser ii> this cafe, brought him- 
fell within this rule. 

The ahf^nt witneffes mentioned in the affidavit, are 
William Gardner, of Portsmouth, in New ftampfhire ; 
Tench'. Coze, of Philadelphia, in Pennsylvania ; Judge 
Bee, of fpme place in South Carolina ; Timothy Picke- 
ring, lately of Philadelphia, inPenqfylvania,butof what 
place at that time, the deponent did not know ; WiU 
liaxn ^. Giles, of Amelia county, in. the ftate of Virgin- 
ia \ Stephens Thpmpfon Mafon, whofe place of refidence 
is n9t mentioned in the affidavit, but was kjiown to be 
in Loudon county, in the ftate of Virginia ; and general 
Blackburn, of Bath county, in the (aid ftate. The affi- 
davit aifo ftates, that the traverfer wi{hed to procure, a& 
jnaterial to his defence, authentic copies of certain an- 
fwers made by the Prefident of the United States, Mr. 
Adams, to addrefl'es from various perfons ; and alfo, a 
book entitled " an Effay on Canon and Feudal Law," or 
entitled in words tg that purport^ which was afcribqd to 
the Prefident, and tobich the traverfer believed to have 
been written by him ; and alfoj evidence to prove that 
the Prefident was in faft, the author of that book- 
It is not ftated, that the traverfer had any reafonable 
gcound to expect, or did expeft, to procure this book or 
evidence, or thefe authentic copies, or the attendance of 
any one of thefe witneffes, at the next term. Nor does 
he attempt to fhew in what manner the book, or theco-r 
pies of anfwers to addrefiies, were material, fo as to eo- 
able the court to form a judgment on that point. 
Here then t the affidavit was clearly defe&ive. His be- 
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Keving the book and copies to be material, was of no 
weight, unlefs he fliewed to the court, fufficient groupds 
for entertaining the fame opinion. Moreover he does 
not ftate, where he fuppofes that this book, and thofe au- 
thentic copies, may be found : fo as to enable the court 
to judge, now far a reafonable expe&ation of obtaining 
them, might be entertained. On the ground of this 
book and thefe copies, therefore, there was no pretence 
for a continuance. As to the witneffes, it is manifeft, 
that, from their very diftant and difperfed fituation, there 
exifted no ground of reafonable expectation, that their' 
attendance could be* procured at the fiext term, or at any 
fubfequent time. Indeed, the idea of postponing the tri- 
al of an indi&ment* till witneffes could bfc convened at 
Richmond, from South Carolina, New Hampffiire, aad 
the weftern extremities of Virginia, is too chimerical to 
be ferioiifly entertained. Accordingly, the traverfer^ 
though in his affidavit heftated them to be material, and 
declared that he could not procure their attendance at 
that term, could not venture to declare on oath, that he 
expected to procure it at thp next, or at any other tijne; 
much lefs that he had any reafonable ground for fuch ex- 
pectation. On this ground, therefore, the affidavit was 
dearly infuffident ; and ft was confequently the duty of 
the court to rejeft fuch application. ■ " * . 

but the testimony of thefe witneffes, 2s ftated in the 

affidavit,* was wholly immaterial ; and therefore, their 

afofence was no ground for a continuance, had there been 

reafonable ground for expefting their attendance at the 

'next term. 

William Gardner and Tench Coxe, were to prove 
that Mr. Adams had turned them out of office, for their 
political opinions or conduct. This applied to that part 
of the publication, which conftituted the matter of the 
third charge in the indictment, in thefe words, u the 
feme fyftem of perfecution extended all over the conti- 
nent. Every perfon holding an office, muft either quit it, 
oY think and vote exactly with Mr. Adams." — Judge 
Bee was to prove, that Mr/ Adams had advifed and re- 
queued him by letter, in the year 1799* to deliver Tho-- 
mas Nafli, otherwife called Jonathan Robbins, to the Bri- 
tlih conful-in Chsirkfton. This might have had fome 
" application 
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application to, the matter of the feventh fcharge ; whiefy 
alledged that " the hands of Mr. Adams w$re reeking 
with the blood of the poor, friendlefs, Conne&icut fai~ 
lor" Timothy Pickering was to prove, that Mr. Adams, 
while Prefident, and while Congrefs.was in feflion, was 
many we^ks in pofleffion of import airt difpatches, from 
the American minifter in France, without communica- 
ting them to Congrefs. . This teftimony was utterly im- 
material j becaufe,«admitting the fadt to be fo, Mr. Adam* 
was. not bound, in apy refped, to communicate thofe 
difpatches to Congrefs, unlefs in his difcretion, he fhould 
think it neceflary ; and alfo, becaufe the fact, if true, had 
no relation to any part of the indictment. There are, 
indeed, three charges, on which it might at firft fight 
feem to have fome flight bearing. Thefe are the eighth,, 
' the words furnifliing the matter of which arc, " every 
feature in the adminiftration of Mr. Adams, forms a dil- 
tincl and additional evidence, that he was determined xt 
&l\ events, to embroil this country with France ;" the 
fourteenth, the words ftated in which alledge, that " b/ 
fending thefe ambaffadors to Paris, Mr. Adams arid hij 
Britifh fa&ion, defigned to do nothing but mifichief ;'* 
and the eighteenth, the matter of which ftates, " that ift 
the midft of fuch a fcene of profligacy and ufury, the 
Prefident perfifted as long as he durit, in making his ui- 
moft efforts, for provoking a French war." . r I b no other 
charge in the indictment, had the evidence of Timojth/ 
lackering, as ftated in the affidavit, the remoteft affinit). 
And furely, it will not be pretended by any man, wli> 
fiiall compare this evidence, with the three charges ;> 
bove mentioned, that the fact intended to be proved. by 
it, furnifhed any evidence proper to go to a jury, in fu r - 
port of either of thofe charges, that "every feature t:£ 
nis adminiftration, formed a diftincl and additional ca- 
dence, of a determination at all events, to embroil thj* 
country with France,'* that " in fending ambaflador^ i j 
Paris, he intended nothing but mifchief," that " in tLt 
midft of a fcene of profligacy and ufury, he periifted, ;is 
long as he durft, in making his utmoft ejiorts for pro- 
evoking a French war/' Thefe are charges, which furc'y 
•cannot be fupportedor juftified,by the circumftance of bis 
* keeping in his poifeflion, for feveral weeks, while Co;:- 
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grtfs Was in feffitm, difpatches from the American mim£ 
ter in France, without communicating them to Con* 
grefs,' which he was not bound to do, and which it was 
his duty hot to do, if he fappofed, that the communica- 
tion, at an earlier period, would be injurious to the pub-* 
lie intereft. The teftimdny of William B. Giles and 
Stephens Thompfon Mafon, was to prove, that Mr # 
Adams had uttered in their hearing, certain fen time nts, 
favourable to ariftocratic or monarchical principles, of 
government. 

This had no application except to a part of the twelfth 
charge ; which has been already fhewn to be wholly inv« 
material if taken feparately, and wholly incapable of a 
feparate juftification, if confidered as part of art entire 
charge. And, laftly, it was to be proved by general 
Blackburn, that in his anfwer to an addrefs, Mr. Adam* 
Avowed, ** that there Was a party in Virginia, which de* 
fcrved to be humbled into duft and allies, before the in* 
dignant frowns of their injured, infulted and offended 
country/' There 'were but two charges in the indift^ 
ment to which this faft, if true, had the mod diftant 
refemblance. Thefe are the fifteenth and fixteenth, the 
words forming the matter of which, call Mr. Adams 
" an hoary-headed libeller of the governor of Virginia^ 
who with all the fury, but without the propriety or fub- 
limity of Homer's Achilles, bawled out, to arms then, to 
aritts !" and " who floating on the bladder of popularity, 
threatened to make Richmond the centre point of a bon* 
fire." It would be an abufe # of the patience of this hono* 
rable court, to occupy any paf t of its time in proving* 
that the fact intended to be proved by general Blackburn ,* 
could not in the flighted degree fupport or juftify fuch 
charges as thefe. This is the account given of the teftiv 
tnony of the abfent witneffes, by the affidavit filed as the 
ground of the motion for a continuance. From a com- 
parifon of it with the indi&ment, it will appear, that out 
of twenty charges in the indi&ment, there were but 
eight, to which any part of the teftimony of thefe wit- 
neffes had the moit diftant allufion ; and that of thofe 
eight charges there are five, which the teftimony, having 
fome allufions to them, could not in the flighteft degree 
fapporu Twelve charges "therefore,, remained' without 
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wn an attempt. to juftify them; and feventeen were 
wholly deftitute of any l^gal or fufficient juftification. 
On thefe feventeen charges, therefore, the traverfer nmufk 
have been convicted, even if the remaining three had 
been completely ju&ified by the teftimony oftheabfent 
. witneffes. The convi&ion on thefe feventeen charges, 
or even on one of them, would have put it into the 
power of th,e court to fine and imprifon the traverfer, ta, 
the whole extent allowed by the law. If the truth o£ 
thefe three charges, admitting it to be eftabliftied, could 
have any effed: in mitigating the puniflunent, which de- 
fended on the court and not on the jury, the court in 
palling fentence might make, and in this cafe, a&ually 
did make, the fulleft abatement on that account that the 
teftimony if adduced would warrant. 

This teftimony, therefore, was in every view im- 
material j and had it been material, there exifted no } 
ground of reafonable expectation, that it could be ob- 
tained at the next term, or any future term. For thefe 
reafons, and not from thofe criminal motives, which 
without the leaft lhadow of proof are afcribed to him, 
this refpon dent. did overrule and reject the motion for a 
continuance till the next term : as it was his duty to do, 
£nce he had no difcretion in the cafe, but was bound .by 
the rules of law. 

But in order to afford every accommodation to the 
traverfer and his counfel, which it was in his power to 
give, this refbondent did offer to poftpone the trial for 
5 month or more, in" order to afford tL full time for 
preparation, and for procuring fuch teftimony as was 
within their reach. This indulgence they thought pro- 
per to refufe. 

On Monday, the fecond, and Tuefday, the third day 
of June, 1800, when judge Griffin had taken his feat in 
court, and was on the bench, the counfel for the traver- 
fer, renewed their motion for a continuance, founded on 
the lame affidavit ; and after a full hearing and confede- 
ration of the argument, the court, judge Griffin concur- 
ring, overruled the motion, and ordered the trial to pro- 
ceed. 

If this decifion be cor reft, as he believes and infifts 
that it is, no offence could be committed by him in mak- 
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iflg (ST concurring in it. It was a proper and legal pej* 
formance of his duty as a judge. If it be erroneous, ftill 
the error, if an honeft one, cahnot be an offence, much 
lefs a high crime and mifdetaeanor ; and as in his col- 
league it has been confidered as an honeft error, he con- 
fidently trufts it will be confidered fo in him alfo. 

To the third charge adduced in fupport 6i the ar- 
ticle now under consideration, the charge of tiling " un-f 
ixfual,Trude, and contemptuous expreffions, towards the 
prifoner's counfel," and of " falfely infinuating, that , 
they wiflied to excite the public fears and indignation, 
and to produce that infubordination to law, to which the 
cdnduft of this respondent did manifeftly tend," he can- 
ik>t anfwer otherwife than by a general denial. A charge 
fo vague, admits not of precife or particular refutation. 
He denies that thefe was any thing unufual or inten- 
tionally rude or contemptuous in Ijis conduct or his ex- 
preffions towards the prifoner's counfel ; that he made ' 
any falfe infinuation whatever againft them, or that his 
own conduft tended in any manner to produce infubor- 
dination to law. On the contrary, it was his wifh and 
intention, to treat the counfel with the* refpe& due to 
their fituation and functions, and with the decorum due 
t© his own character. He thought it his duty to re- 
ftrain fuch of their attempts as he confidered improper,, 
and to overrule motions made by them, which he con* 
fidered as unfounded in law ; but this it was his wifh to 
accomplifh in the manner leaft likely to offend, from 
which every confideration concurred in diffuading him* 
He did indeed think at that time, and ftill remains un- 
der the impreflion y that the conduft of the traverfer's 
counfel, whether from intention or not he will not un-. 
dertake to fay, was difrefpe&ful, irritating, and highly 
incorreft. That conduft which he viewed in this light, 
might have produced fome irritation in a temper natu- 
rally quick and warm, and that this irritation might 
notwithibmding his endeavours- to fupprefs it, have ap- 
peared in his manner and in his expreffions, he think* 
not improbable ; for he has had occafions of feeling and 
lamenting the want o( fufficient caution and felf-com- 
mand, in things of this nature. But he confidently af- 
firms, that his condud in this particular was free fron* 
*i intentional 
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intentional impropriety ; and this refpondent denies, thft 
any part of his conduit was fuch us ought to have ia- 
xhiced the traverfer's counfel to * abandon the caufe of 
their client," nor does he believe that *any fuch caufe d$l 
induce them tp take that ftep. On the contrary, he be- 
lieves that it was taken by them under the influence pf 
paffion or for fome motive into which this refpondent 
fqj&ears at this tiaie to inquire. And this refpondent 
admits, that the faid traverfer \fras convi&ed and con- 
demned to fine and imprifonment, but not by reafon of 
the abandonment of his defence by his counfel ; but be* 
caufe the charges againft him were clearly proved,, and 
no defence was made or attempted againft far the great* 
cr number of them. 

The fourth charge in fupport of this article, ^ttri* 
tmtes to this refpondent, " repeated and vexatious inter- 
ruptions of the faid counfel, which at length induced 
them to abandon the caufe of their client, who was there* 
fore convicted, and condemned to fine and imprifon- 
ment." To this charge alfo, it is impoflible to give any 
other anfwer but a general denial. He avers that he never 
interrupted the traveler's counfel vexatioufly, or ex* 
cept .when he confidered it his duty torflo fo. Jt cannot be 
denied that courts have power to interrupt counfel when 
in their opinion the corredtnefs of proceeding requires it. 
In this, as in every thing elfe, they may err. They may 
fometimes a& under the influence of momentary pafliqji 
or irritation, to which they in common with other men, 
are liable. But unlefs their conduft in fuchc^fes, though 
improper or ill-judged, be clearly Ihewn to proceed, not 
from human infirmity, but from improper motives, it 
cannot be imputed to them as an offence, much lefs as a 
crime or mifdemeanor. 

Laftlyj this refpondent is charged under this article, 

with an " indecent folicitude, manifefted by him,' for the v 

conviction of the accufed, unbecoming even^a public pro-. 

fecutor, but highly difgraceful to the chara&er of ajudge, 

as it was fubverfive of juftice." This is another charge of 

which it is impoflible to give a precife'refutatioh, and to 

a general denial of which, this refpondent muft therefpre ; 

confine himfelf. He denies that he felt any folicitude. 

whatever for the convi&ion of the traverfer j other than 

thfe 
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the general wiffi natural to every friend of truth, deo>* 
rum, and virtue, that ^perfons guilty of fuch offences, as. 
that of which the traverfer flood indifted, fhould be 
brought to punifhment, for the fake of example. He has 
no hefitation to acknowledge, that his indignation was. 
ftr'ongly excited, by the atrotious atid profligate libel 
which the traverfer was charged with having written, 
and publifhed. This indignation, he believes, was felt 
by every virtuous and honorable man in the communis 
ty, of every party* who had read the book in queftion,. 
or become acquainted with its contents* How properly 
it was felt, will appear from the book itfelf, which thisi 
refpondent has ready to produce to this honorable court j 
from the parts of ^incorporated into the indi&ment 
now under confideration ; and fome further extra&a 
contained in the paper marked exhibit No. 6, which this 
refpondent prays leave to make part of this his anfwer. 
He admits, and it can never be to him a fubjeft of felt* 
reproach or a caufe of regret, that he partook largely in 
this general indignation, but he denies that it in any man- 
ner influenced his condud towards the traverfer, which 
was regulated by a confcientious regard to his duty and 
the laws. He moreover contends, that a folicitude to 
procure the conviftion of the traverfer, however unbe* 
coming his chara&er as a judge, would not have been an 
offence, had he felt it ; unlefs it had given rife to fome 
inifcondu& on his part. Intentions and feelings, unlefe 
accompanied by aftions, do not conftkute crimes in this 
country ; where the guilt or innocence of men is not 
judged of by their wUhes and folicitudes, but by their 
conduft and its motives. -And this refpondent thinksit 
his duty, on this occafion, to enter his folemn proteft 
againft the introduftion in this country, of thofe arbi- 
trary principles, at once the offspring and the inftrumenta 
of ddpotifm, which would make "high crimes and mi& 
demeanors ** to corifift in " rude and contemptuous ex* 
preffions/* in "vexatious interruptions of counfeI, n and 
in the manifeftation of " indecent folicitude w for the 
conviftion of a moft notorious offender. Such cqnduft. 
te 9 no doubt, improper and unbecoming in any perfon, 
and much more fo in a judge : but it is too vague, too* 
uncertain, and too fufceptible of forced interpretations t 

according 
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according to the impulfe of paflion or the views of poll* 
cy, to be admitted into the clafs of punifhable offences, 
tinder a fyftem of law whofe certainty and precifion ia 
the definition of crimes, is its greateft glory, and the 
greateft privilege of thofe who live under its fway. 

In concluding his defence againft thofe charges con- 
tained in the fourth article of impeachment, he declares, 
that his whole conduft in that trial, was regulated by a 
ftrift regard to the principles of law, and by an honeft 
defire to do iuftice between the United States and the 
party accufed. He felt a fincere wifh, on the one hand, 
that the traverfer might eftabliih his innocence,, by 
thofe fair and fufficient means which the law allows ; and 
a determination, on the other, that he fhould not, by 
fiibterfuges and frivolous pretence^, fport with the jut 
tice of the country, and evade that punifhment of which, 
if guilty, he was fo proper an object, Thefe intentions 
he is confident, were legal and laudable ; and if, in any 
part of his conduft, he fwerved from this line, it was an 
error of his judgment and not of his heart. 

And the faid refpondent for plea to the faid fourth 
article of impeachment, faith, that he is not guilty of any 
high crime and mifdemeanor, as in and by the faid fourth 
article is alledged againft him, and this he prays, may 
be inquired of by this honorable court, in fuch manner 
as law and juftice fhall feem to require* 

The fifth article of impeachment charges this re- 
fpondent, with having awarded " a capias agaiiift th$ 
body of the faid James Thompfon Gallender, 'indi&ed 
for an offence not. capital, whereupon the faid Gallender 
was arretted and committed to clofe cuftody, contrary to 
few in that cafe made find provided/' 

This charge is refted, ift, on the ad of Congrefs of 
September 24th, 1789, entitled, " an aft to eftabliih the 
judicial courts of the United States," by which k is 
enafted w that for any crime or offence againft the Unit* 
ed States, the offender may be arretted, imprifonec}, or 
bailed, agreeably to the ufual mode of proofs, in the 
ftate where fuch offender may be found/* And adly,, 
on a law of the ftate of Virginia, which is faid to pro- 
vide " that upon prefentmeut by any grand jury, of an 
offence m capital, the court giatt order the clerk to iffue 
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&furtimom againft the perfon or perforis lb offending, to 
appear and anfwer fuch prefentment at the next court/* 
It is contended, in fupport of this charge, that the aft 
, of Congrefs above mentioned, made the ftate law the 
rule of proceeding, and that the ftate law was violated 
by iffuing a capias againft Callender, inftead of a fum- 
xnons. 

The firft obfervatiqn to be made on this part of 
the cafe is, that the date of the law bi Virginia is not * 
mentioned in the article, A very material omiffioa,! 
For it cannot be contended, that by the aft of Congrefs 
in queftion, which was paffed for eftablifhirig the laws 
of the United States, and regulating their proceedings ; 
it was intended to render thofe proceedings dependent 
on all future afts of the ftate legiflatures* The intention 
certainly was, to adopt, to a certain limited extent, the 
regulations exifting in the ft^tes at the time 6i paf- 
fing the aft. Confequently , a law of Virginia, paffed af- 
ter this aft, can have no operation on the proceedings 
Tjnder it. But by referring to the law of Virginia ija 
•queftion, it will be found to bear date on November 
13th, 179:2, more than three years after this aft of Con* 
grefs, by which it is laid to have been adopted. But 
the omiffion of the date of this law of Virginia^ As not 
the moft material overfight which has been made in ci- 
ting it. Its title is " An aft direfting the method of 
proceeding againft free perforis, charged with certain 
♦crimes," &c. and it enafts, feftion 08th, " That upon 
prefentment made by the grand jury, of an offence not 
capital, the court fhall order the clerk to iffue a fummons, 
or other prvger procefs, againft the perfon or perfons fo 
prefented, to appear and anfwer at the next court." It 
will be obferved that thefe words, " or other proper 
procefs," which leave it perfectly in the difcretion of 
the cburt what procefs fliall iffue, provided it be fuch as 
5s proper for bringing the offender to anfwer to the pre* 
•fentment, are omitted in this article of impeachment. 

From thefe words it is perfeftly manifeft, that the 
law of Virginia, admitting it to apply, did not order a 
fummons to be iffued, but left it perfeftly in the difcre- 
tion of the court to iffue a fuihmons, or fuch other pfo-- 
cefs as they fhpuld judge proper* It is therefore, a fu£* 
* ficient 
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fident znfw&t to this article to fay, that this rcipoade^* 
confidered a capias as the proper procefs, and therefore 
erdered it to iffue ; which he admits that he did, imme* 
4iately after the prefentment was found agajjail the (aid/ 
Callender, by the grand jury. > 

T^his he is informed and expe&s to prove, has been 
the conftru&ion of this law by the courts of Virginia, 
and their general practice. Indeed it would be moft 
ftrange, if any other cqnftruction or pra&ice had been 
adopted. There are many offences not capital, which 
are. of a very dangerous tendency, and on which very* 
fevere punifhment is infli&ed' by the laws of Virginia > * 
and to enaft by law that in all fuch cafes, however no- 
torious or profligate the offenders might be, the courts** 
fhould be obliged, after a prefentment by a grand jury, 
to proceed againft them by fummons ; would be to enact, 
that as foon as. their guilt was rendered extremely proba- 
ble, by the prefentmenfbf a grand jury, they fhould re- 
ceive regular notice, to efcape from punifhment by flight 
or concealment. 

It will-alfo appear, as this refpondent believes,. by a - , 
reference to the laws and practice, of Virginia, into. 
which he has made all the inquiries which circumftan- 
ces andrthe fhortnefs of time allowed him for preparing^ 
his anffocr, would permit, that all the cafes in which a 
fummons f is confidered as the oidy^proper procefs, arc % 
cafes* of petty offences, which on the prefentment .of. a. 
grand jury, are to be tried by the court in a funamary 
way, without the intervention of a petit jury. — There- 
fore* thefe provifions had no appplication to the cafe of 
Callender, which could be no otherwife proceeded on. 
than by indi&menty and trial on the indictment by a pe- 
tit jury. 

It muft be recollefted that the aft of Congrefs of- 
September 24th, 1789, enafts, fe&ion 14, " that the 
courts "of the United States, fhaU have power to ifliie 
writs of fcire facias, habeas corpus, and all other writs not; 
fpeaaHy provided for by ftatute, which may be neceflary 
for the exercife of their refpeftive jurifdi&ioris, and J 

agreeable to the principles and ufages of laws/' Canfe- 
'. quently, the circuit court, whf re the proceedings in 
queftion took. place, had power to iffue a* capias againit 
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the traverfer, on the prefentment, unlefs the ftate law 
above mentioned governed the cafe, and contained fome- 
thing to reftrain the iffuing of that writ in fuch a cafe. 
This refpondent contends, for the reafons above ftated, 
that this ftate law neither applied to the cafe, nor con- 
tained any thing to prevent the iffuing of a capias, if it 
had applied. 

Thus it appears that this refpondent, in ordering a 
capias to iffue againft Callender, decided correftly, as it 
certainly was his intention to do- But he claims no other 
merit than that of upright intention in this decifion : for 
when he made the decifion, he was utterly ignorant that 
fuch a law exifted in Virginia ; and declares that he ne- 
ver heard of it, till this article was reported by a com- 
mittee of the Houfe of Reprefentatives, during the pre- 
fent feffion of Congrefs. This law was not mentioned 
on the trial either by the counfel or the traverfer, or by 
judge Griffin, who certainly had much better opportuni- 
ties of knowing it than this refpondent, and who, no 
doubt, would have cited it had they known it and confi- » 
dered it as applicable to the cafe. This refpondent well 
knows that in a criminal view, ignorance of the law ex- 
cufes no man in offending againft it ; but this maxim- 
applies not to the decifion of a judge ; in whom igno- 
rance of the law in general would certainly be a difqua- 
Hfication for this office, though not a crime ; but igno- • 
ranee of a particular aft of affembiy, of a ftate wherfc he * 
was an utter ftranger, muft be considered as a very par- 
donable error ; efpecially as the counfel for the prifoner 
, to whofe cafe that law is fuppofed to have applied, for- 
bore or omitted to cite it ; and as a judge of the ftate, 
always refident in it, and long converfant with its local % 
laws, either forgot this law, or confidered it as inappli- 
cable. 

Such is the anfwer, which this refpondent makds to* 
the fifth article of impeachment. If he erred in this cafe* 
it was through ignorance of the law ; and farely, igno- 
rance under Fuch circumftances, cannot be a crime, much 
lefe a high crime and mifdemeanor, for which he ought 
to t>e removed from his office. If a judge were impeach- 
able for afting againft law from ignorance only, it would 
follow, that he would be punilhed in the fame manner 
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tot deciding againft hw trilfully, atid £6r cfeciding igainit 
it through miftake. ftf othe^ words, there Would bend' 
diftiri&ion bfetwe&a ijgnofatiee and defign* between errb# 
and corhiptkfrw ' ' J 

And the fcid * efpondent, for fd& to the feid fiftlt 
article of impeachment^ faith, 'tot he is not guilty of' an^ 
high crime and iftifdemeahor , ad lh tod fy the faid fiftB 
irticle is alledged againft fairii j and thi* Ite priy^ may 
be inquired of, by thi9 honorable court, in foch manner f 
as law and juftice fhall feefti to'thetri to require. 

The fixth article of jmpeachfitent aflfedggg, that thif 
refpondent, M with intent to opprefs and procure thfe cbn- 
viftion of the laid James Thompfon Callender; did, at> 
the court aforefaid, rale and adjudge the faid Qalleftdef 
to trial, during the term at which he the faicf Caflend^ 
Was prefented and indi&ed, contrary to th£ few* in that 
cafe made and provided/* ' 

This charge aifo, is founded, i ft,« on the aft of Cbn^ 
grefs of September 24th, 1789, abover mentioned, which? 
e&afts, feftion 34* " that the laws Of the fever al ftates< 
except where the conftitutiori, treaties 6i ffatutdfc qf the 
United States fhall otherwise provide^ fltelt be regarded 
4s the rules of decifiort, in trials at totottixrfilGh&i hi the* 
court* of the United States, inciafes where thSy apply j" 
and adly, on a law ©f the ftatse of Virginia^ i whkhis»fiip-* 
pofed to provide, " that k* (Safes- not capital, thfe oflbftdet* 
fhall not be held to anfwer any pf efehtment of a grand 
jury, until the court next fucceedin^ that, during Which? 
fuch prefentmeht fbali have been mailed T*hi$ law, ic 
» contended, is' made therufe of decifitaft' by the above 
mentioned aft of Cbngrefs, and was 4 violated by the'rdfu- 
fal to continue the cafe of Callender' till the netft term • 

In anfWeF to' this? chatge this refpoilderitf declares^ 
that' he was at the time of Hiakine* the above mentioned 
decifion, wholly ignorant of any inch la\# of Virginia* as* 
that in queftion ; that no fuch law wis adduced' or riaen- 
fcibndd by the'counfel of Callender, in fuppdrt of thgit* 
motion for a continuance, neither when* they firftmade 
it, before this refpondent fitting akme;, rior when/Key 4 
renewed it, after Judge Griffin had taken -Ki^ feat in- 
court : that no fuch law was mentioned: by Jiidj^ Gfrif; 
fia ; who concurred in overruling the triOtlorf for £ con- 

H* tinuance, 



tintiance, and Ordering on the trial ; which he could not 
have done bad he known that £uch a law exifted, or con* 
fidered it as applicable to the cafe ; and that this refpon- 
dent never heard of any fuch law, until the articles of 
impeachment now Under confideration were reported, in 
the courfe of the prefent feffion of Congrefs* by a com- 
Wiitjec of the Houfe of Reprefentativea*, 

A judge is certainly bound to ufe all proper and 
reasonable means of obtaining a knowledge of the laws 
which he is appointed to adminifter ; but after the ufe 
of luch means, to overlook, mifunderftand, N or remain ig- 
norant of fome particular law, is at all times a very par- 
donable error. It is mi\ch more fo in the cafe of a judge 
of the fupreme court of the United States, holding a cir- 
cuit court in a particular ftate, with which he is a Gran- 
ger, and with the local laws of which he can have enjoy- 
ed bur very imperfect opportunities of becoming ac- 
quainted* ft was forefeen by Congrefs, in eftablifhing 
the circuit courts of the United States, that difficulties 
and inconveniences mull frequently arife from thisfource, 
and to obviate fUch difficulties k was provided, that the 
diftrift judge of each ftate, who having been a refident 
of the ftate and a pra&kioner in its courts, had all the 
neceflary means of becoming acquainted with its local 
laws, fhould form apart of the circuit court in his own 
ftate.. The judge of the fupreme court is expe&ed, with 
reafon, to be well verfed in the general laws ; but the lo- 
cal laws of the ftate form the |>eculiar province of the 
diftrict judge, "who may be juftly confidered as particu- 
larly reipenfible for their due obfervance. If in the cafe 
in queftioa, this reipondent -overlooked or tnifconftrued 
any local law of the ftate of Virginia, which ought to 
frave governed the cafe* it was equally overlooked arid 
jnifunderftood, not only by the prifoner's counfel who 
made the motion, and whofe peculiar duty it was ta 
know the law and bring it into the view of the court, 
but alfo by the diftrift judges who had the beft oppor- 
tunities of knowing and underftanding it, and in whom, 
nevertheless, this -overfight or miftake is confidered as a 
'venial error, while m this jre(pondent it is made the 
ground of a criminal charge. 

This refpondent further ftate^ that after the moft 
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diligent and the moft extenfive inquiry which the time ' 
allowed for preparing this anfwer would permit, he can 
find no law of Virginia which exprefsly enafts, that " in * 
cafes not' capital, the offender {hall not be held to anfwer 
any prefentment of a grand jury, until the court next 
fucceeding that during which fuch prefentment {ball ; 
have been made." , This principle he fuppofes to be an 
inference drawn by the authors of the articles of im- ! 
peachment, from the law of Virginia mentioned in the 
anfwer. to the preceding article, the law of NQvembet T 
i5th^ 1792, which provides " that upon prefentment; 
made by the grand jury of an offence not capital, .the 
court fliall order the clerk to iffue a fummoqs, or other ? 
proper procefs, againft the perfon or perfpns fo prefent** 
ed, to appear and anfwer fuch prefentment at the nfj£t 
court." This law he conceives does noj warrant the itu- 
fefencc fo drawn from it, becaufe it fpeaks of preferments . 
and not of indi&ments, which are very different things; 
and is, as he is informed, confined by pra&ice andcon- 
ftruftion in the {late of Virginia, to cafes^of fmaB offen-' 
ces, which are to be tried by the court itfelf upon the 
prefentment, without an indiftment or the intervention , 
of a petit jury. But for ? afes, like that of Callender, 
where an indictment muft follow the prefentment* thi* ; 
law made no provifion. Further, the ftatc laws are di~ 
reded by the abovementioned aft of Congrefs,. to be the 
rule of decifion in the courts of the United* States, only % 
" in cafes where they apply." Whether they agply or^ 
not to a particular cafe, is a queftion of law^tobfrdecid-' 
ed by the court where fuch cafe is pending, andean error - 
in making the decifion is not a crime, nor even an. of- 
fence, unlef s it can be {hewn to havQ proceeded feom. im-. 
proper motives. This refpondent is of opinion, that the' J 
law in queftion did not apply to the cafe of Callender, for * 
the reafons ftated above ; and therefore that it would 
have been his duty to difregajd it, even had it been 
made known to him by the counfel for the ttaverfer. 

And in the laft place he contends, that the law of 
Virginia in queftion, is not adopted by the abovemen- 
tioned aft of Congrefs as the rule of deciiion, in fuch caf- 
es as that now under confideration. That aft does in- 
deed provide, % w that the laws of the feveral ftates,. ex*. 
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^gpt wfcerctie conftitution, treaties or iiatotes ofthcr 
United States' fcall otherwise provide, fhall be regarded 
as rules of decifion in trials at common law, in (he courts, 
ojf the United States, in cafes yhere they apply.* ' But 
t&is provision, in his opinion, can relate only to rights 
acquired under the ftate laws, which co.me into queftioi* 
on. the trial.; and not to forms dfprocef* or modes of pro- 
ceeding, anterior or preparatory to the trial. Nor can 
jt, as this refpoudent apprehends, have any application 
to indictments for offences agaihfi; the ftatutes of the 
United States, which cannot with any propriety be cal- 
led "trials at common law." It relates merely, in luV 
opinion,, to civil rights acquired under the ftate laws j • 
which, by yfrtue of thjs proyifioo are,' when they come 
in, queftion in tlje courts of the United States, to be gov- 
erned by the laws under which they accrued. ' • 

If in ihzt^ opinions this refpoudent Ke incorrect, it 
is. an honeft error : and he contends that neither fuch an 
errojr ui the conftrUcHbn of a law, nor his ignorance of 
a. local ftate la\^ which he had no opportunity, of. know- 
ing, and of which, the counfel'for the party wbofc cafe it . 
iSjEuppofedto Kaye affected were equally ignorant, c^ 
be confidered as an offence- liable to impeachment, on 
t9 any fort of punifhment or blame. 

.And for plea to the faid fixth article of iuipeach- 
tnent, the faid Samuel Chafe faith, that he is not guilty 
of any high crime or mifdemeanor as in and by the faid 
artjcle isaljedged ngainft him ; and this he prays may be, 

1 of by this honorable court in fuch manner as. 

juftice fhall feem to them to require. 

e feverith article of impeachment relates to fome 
of this refponderit in his judicial capacity, at 'a 

:ourt of the. United States held at Newcaftle in . 

: of Delaware, in June i 800. The ftatement of 
this conduct made in the article is altogether erroneous ; 
but if it were true, this refpondent denies, that it con- 
tains any matter for which he is liable to impeachment. 
It allcdges that " difrcgarding the duties of his office, he 
did defcend from the dignity of a judge, and ftoop to 
the level of an informer." This high oBence confuted, 
according to the article, ift, in re'fuiing to difcharge the 
grand jury, although entreated by feveral of the laid jury- 



t9- do for *" sdly, ity *? obferving to tbfe fMdr gmd^ry, 
aftey the faid grand jury had regularly declared throng!* 
tbcyr foreman, that they had found no bills of fadid- 
ment, ^nd had **>' p^efentments tp make, that- he the 
faid Samuel Qhafe underftood * that a highly feditioiis 
temper had m^nifefted itfelf in the ftate of Delaware, 
among % certain clafjs of peopte, particularly iii Newcaftle 
county, and more efpeciaUy in theJown of Wilmington,, 
where lived a mo# fgditious printer, unreftrariwd bjr 
any principle of viftue, 3nd regardV^s of fecial order*; 
t^at the name of this printer was ' ' .» , ■ ■ ; ■ " 3dlyy 
" inches checking hinjfelf as iffenfible ctfthe indecorum 
'whifihhe yfas committing \ 7 4thly^: in adding" that it 
might b?,affuming ; too much, tp irie»tioii the name of.. 
U&jp&fop ; but it ^cames y6ur duty, gentlemen, to in>- 
qjiir/^. diligently ^ into this* matter/' -or words to that ef- 
feft." And 5thly, in authoritatively enjoining* oa> the 
c^{tri£V a>ttornf y of r tl#; Utftfed States, with intention to 
'pro^uretheipsrpfecution, of the printer; In queftioji* the 
neceffity of procuring afile;o£:the papers to whicli heal* 
lude4> ?wd hy t a;J£ri& examination of tliem to find feme 
pdflage^ which might fu'fniih the. ground work of a pro- 
f^udQ^agamft the prmter.^ . .' : . 

Thefe purges amount in fubftance ttf tins'; that the 
r^Kmci??t f efufed :$o discharge a grand jury on their 
requeft, vvhich is ;^yery d^y *s pra<5tice, and which he was- 
bpund. tofdp, t if he believed that the due adjniniilration 
pf juiftice required their longer attendance : that he di- 
re&ed the attention, of the grand jury to an offence *&• 
gainft a, ftatute of the United.. Sta£es,^which he had been 
informed was committed, in the Dift rift; and that he. 
deiired the diftrid: attorney to aid the grand jury, in 
their inquiries cpncerning the- exiftence and nature of 
this offence. By thefe three _,acts, each of which it was 
his dutj* to perform, he isalledged * 4 to have. degraded 
his high, judicial, functions, and tended to impair the 
public confidence, in, and rcfpeft for, the tribunals of 
juftice, fo effential to the general welfare/' 

That this honorable court may be able to form cor- . 
redly its judgment, concerning the tranfaction mentions 
ed in thi$ article, this refpondent- fubmits the following* 
ftatement of it, which he avers to be. true, and experts 
to prove. On 
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On the 27th day of Jtine, 1800, fhis refpondent, as." 
one of the aflbciate juftices of the fuprcme court of the 
United States, prefided in the circuit court of the Unit- ' 
ed States, then held at Newcaftle in and for the diftrift ' 
of Delaware, and was aififted by Gunning Bedford, Efq. 
then diftrift judge of the "United States for that diftrift. 
At the opening of the court On that day, this refpondent 
according to his duty and his uniform praftice, deliver- 
ed a charge to the grand jury in which he gave in charge 
to them feveral ftarates of the Unked States, and among 
others, an aft of Gongrefs paffed July 14th, 1798, eintitled * 
" An aft in addition to an aft for the punifhment of cer- 
tain crimes againft the United States/* and commonly 
called the " fedition law.** He direfted them to inquire 
concerning any breaches of thofe ftatutes, and efpecially 
of that commonly called the (edition law, within the dif- 
trift of Delaware. . 

On the fame day before the ufual hour of adjourn* 
ment, the grand jury came into court, and informed the ' 
court that they had found noindiftment or prefentment; 
and had no bufinefs before them, for which reafoti they 
wifhed to be discharged. This refpondent replied, that 
it was earlier than the ufual hour of difchargihg a grand, 
jury; and that bufinefs might occur during the fitting 
of the court- He alfo aOced them if they had no in- 
formation of publications within the diftrift, that came 
under the fedition law* and added, that he had been in- * 
formed, that there was a paper called the u Mirror/* 
publiflied at Wilmington, which contained libellous 
charges againft the government ahd Prefident of the 
United States : that he had not feen that paper, but it 
was their duty to inquire into the fubjeft ; and if they 
had not turned their attention to it, the attorney for 
the diftrift would be pleafed to examine a file of 
that paper, fcnd if he found any thing that came ^vithin 
the {edition law, would lay it before them/' This is the 
fubftance of what the refpondent fald to the grand jury 
on that 0€cafion,and he believes nearly his words. On the 
morning of the next day, they came into court and declar- 
ed that they had no preferments "to make, on which 
they were immediately difcharged. The whole time 
therefore, for which they were detained, was twenty-four 
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tours, far lefe than is generally required erf grand pitmi 
In thefe proceedings, this refpondent acted accords 
ing to his fenfe of what the duties of his office required; 
It certainly was his duty to give in charge to the grand 
jury, all fuch ftatutes of the United States as provided 
for the puniflxment of offences, and among others, that* 
called the fedition aft ; into all offences againft which 
aft, whUe it continued in force, the grand jury were 
bound, by their oaths to inquire- In giving it in charge* 
together with the other afts of Congrefs for the punifh- 
ment of offences, he followed moreover the example of 
the other judges of thp iupreme court, in holding their 
refpeftive circuit courts. He alio contends, and did then 
believe, that it was his duty, when informed of an of- 
fence, which the grand jury had overlooked, to direct 
their attention towards it, and to requeft for them, and 
even to require if neceflary, the aid of the diftrift attor- 
ney in making their inquiries. In thus difchargihg what 
he conceives to be his duty, even if he committed an er- 
ror in fb confidering it, he denies that kp committed or 
could commit any offence whatever. 

With refpeft to the remarks which he is charged by 
this article with having made to the grand jury, relative 
to " a highly feditious temper, which he had understood 
to have nianifefted itfelf in the ftate of Delaware, among 
a certain clafs of people, particularly in Newcaftle coun- 
ty, and more efpecially in the town of Wilmington," 
and relative to " a moft feditious printer, rt fiding in 
Wilmington, iinreftrained by any principle of virtue, 
and regardiefs of focial order ;*• this respondent does 
not recollect or believe, that' he made any fuch observa- 
tions. But if he did make thera, it could not be im- 
proper in him to teil the jury that he had received fuch 
information, if in fact he had received it ; which was 
probably the cafe, though he cannot recoiled it with 
certainty at this diltance of time. That this information, 
if he did receive it, was correft, fo far, as it regarded the 
printer in queftion, will fully appear from a file of the 
paper called the " Mirror of the Times," Sec. pubiiflied 
at Wilmington, Delaware, from February 5th, to March 
19th, 1800, inqluiive, which he has lately obtained, and 
is ready to produce to this .honorable court when aecek 
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Jary, and fome extra£h from which are contained in thi 
exhibits feverally marked No. 7^ which he prtys leave 
to make part of this his anfwer. ' 

And for plea to the faid feventh article of impeach* 
ment, the {aid Samuel Chafe faith, that fie is not guiky 
of any, high crime or mifdemeanor, as* in and by the 
laid feventh article is alledged againft him, and this ha 
prays may be inquired of by this honorable court, hi 
fuch manner as law and juftice {kail feem to them- to 
require. . 

The eighth article of impeachment charges, that this 
respondent, " difregardm^ the duties and dignity of his 
official character, did, at a circuit court for the diftrictof 
Maryland, held at Baltimore, in the month of May, 
1803, pervert his official right and duty to addrefs th^ 
grand jury then and there affembled, on the matters 
coming within the province of the laid jury, far tho 
purpofe of delivering to the laid grand jury an intempe-* 
rate and inflammatory, political harangue, with intent to- 
excite the fears apd refentment of the faid grand jury* 
and of the gooapeople of Maryland, againft their ftate^ 
government and conftitution," and alfo that this re- 
ipondent, u under pretence of exercifing his judicial fight? 
to. addrefe the grand jury as . aforefaid, did endeavor to 
excite the odium of the laid grand jury, and of the good 
people of .Maryland, againft the government of the Uni- 
ted States, by delivering opinions which were, at that? * 
time and as delivered by him, highly indecent, extraju- 
dicial, and tending to proftitute the high judicial charac- 
ter with which he was in veiled, to the low purpofe of* 
an electioneering partasin." 

In anfwer to this charge this refpondent admits^ 
that he did, as one of the aflbciate juftices of the fu- " 
preme court of the United States* prefide Jn a cir-. 
cuit court held at Baltimore in and for the diftriA o£ 
Maryland, in May 1803, and did then deliver a.charge to* 
the grand jury, and exprefs in the conclufion of it ibme- 
opinions as to certain public meafures, borfr of the gtv 
vernment of Maryland and of that of the United States. 
But he denies that in thus ading, he difregardedthedu*- 
ties and dignity of his judicial chara&er, perverted his 
official right and duty* to addre& the grand jury, or had 
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any intention to excite the fears or refentmerit of any 
perfon whatever, againft the government and conftitu-' 
tion of the United States or of Maryland. He denies that 
the fentiments which he thus exprefled, were " intempe- 
rate and inflammatory ," either in themfelyes or in the 
manner of delivering ; that he did endeavour to excite 
the odium of any perfon whatever againft the go^jern-' 
ment of the United States, or did deliver any opinions' 
which were in any refpeft indecent, or which had any 1 
tendency to proftitute his judicial chara&er, to any low 
Or improper purpofe. He denies that he did any thing 
that was unufual, improper or unbecoming in a judge, or 
exprefled any opinions, but fuch as a friend to 'his coun- 
try, and a firm fupporter of the governments both of the 
ftate of Maryland and of the United States might enter- 
tain. For the truth of what he here fays, he appeals con- 
fidently to the charge itfelf ; which was read from a 
written paper now in his poffeffion, ready to be produ- 
ced. A true copy of all fuch parts of this paper as re- 
late to the fubjeft matter of this article of impeachment, 
is contained in the exhibit marked No. 8, which he prays' 
leave to make part of this his anfwer. That part of it' 
which relates to the article now under confideration is in 
thefe words : " You know, gentlemen, that our ftate and 
national inftitutions were framed to fecure to every mem- 
ber of the fociety equal liberty and equal rights ; but the 
late alteration of the federal judiciary, by the abolition of 
the office of thefixteen circuit judges, and the recent change 
in our ftate conftitution by the eftablifliing univerfal fuf- 
frage, and the further alteration that is contemplated in 
our ftate judiciary, (if adopted) will in my judgment 
take away all fecurity for property and perfonal liberty. The 
independence of the national judiciary is already ihaken 
to its 'foundation ; and the virtue of the people alone 
can reftore it. The independence of the judges of this 
ftate will be entirely deftroyed, if the bill for the abolifti-" 
ing the two fupreme courts, ftiould be ratified by the 
next general affembly. The change of the ftate conftitu- 
tion by allowing univerfal fuffrage, will in my opinion 
certainly and rapidly deftroy all proteftion to property, 
and aH fecurity to perfonal liberty ; and our republican 
conftitution will fink into a mobocracy> the worft of alt 
poflible governments. " I 
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" I canr only lament that the main pillar of our ftater 
conftitution has been thrown down, by the eftablifhment 
of umverfal fuffrage. By this fliock alone, the whole 
building totters to its bafe, and will crumble into ruins 
before many years elapfe, unlefs it be rejlored to its origi- 
nal ft ate. If the independency "of your ftate judges,, 
which your bill of rights wifely declares c to be effential 
to tne impartial adminiftration of juftice, and the great 
fecurity to the rights and liberties of the people/ fhall be 
taken away, by the ratification of the bill patted for that 
purpofe, it will precipitate the deftru&ion of your whole 
ftate conftitution, and there will be nothing left in it, 
worthy the care or fupport of freemen." 

Admitting thefe opinions to have been incorreft and 
unfounded, this refpondent denies that there was any 
law which forbid him to exprefs them, in a charge to a 
grand jury ; and he contends that there can be no offence, 
without the breach of fome law. The very effence of 
defpotifm confifts, in punifliing afts which, at the time 
when they were done, were forbidden by no law. Ad- 
mitting the exprcffion of political opinions by a judge, 
in his charge to a jury, to be improper and dangerous ; 
there are many improper and very dangerous acts, which 
not being forbidden by law cannot be punifhed. Hence 
the necefiity of new penal laws j which are from time to 
time enacted for the prevention of afts not before for- 
bidden, but found by experience to be of dangerous ten- 
dency. It has been the pra&ice in this country, ever 
fince the beginning of the revolution, which fep^ratedufr 
from Great Britain, for the judges to exprefs from the 
bench, by way of charge to the grand jury, and to en- 
force to the utmoft of their ability, fuch political opinions 
as they thought correct and ufeful. There have been 
inftances in which the legiflative bodies of this country 
have recommended this praftke to the judges ; and it 
was adopted by the judges of the fupreme court of the 
United States, as foon as the prefent judicial fyftem was 
eftablifhed. If the legiflature of the United States con- 
sidered this practice as mifchievous, dangerous or liable 
to abufe, they might have forbidden it by law ; to the 
penalties of which, fuch judges as might afterwards tranf- 
grefi it,. would be juftly fubje&ed. By not forbidding it, , 
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4lie legiflature has given to it an implied fan&ion ; and 
for that legiflature to punifli it now by way of impeach- 
ment, would be to convert into a crime, by an e^: poft 
facto proceeding, an aft which when it was done and at 
all times before, they had themfelves virtually declared 
to be innocent. Such condu& would be utterly fubver- 
five of the fundamental principles on which free govern- 
ment refts \ and would form a precedent for the moft 
•fanguiriary and arbitrary perfecutions, under the forms ' 
of law. « " 

Nor can the incorreftnefs of the political opinions 
thus expreffed, have any influence in deciding on the 
guilt or innocence of a judge's conduft in exprefling 
them. For if he Ihould be confidered as guilty or inno- 
cent, according to the fuppofed correctnefs or incorreft- 
xiefs of the opinion, thus expreffed by him, it would fol- 
low, that error in political opinion, however honeftly en- 
tertained, might be a crime ; and that a party in power 
might, under this pretext? deftroy any judge, wh® 
•might happen in a charge to a grand jury, to fay fome- 
thing capable of being conftrued by them, into a politi- 
cal opinion adverfe to their own fyftem. 

There might be fome pretence for faying, that for 
^ judge to utter feditious fentiments, with intent to ex- 
cite fedition, would be an impeachable offence : although 
fuch a doctrine would be liable to the moft dangerous 
abufes ; and is hoftile to the fundamental principles of 
N our conftitution, and to the beft eftabliflied maxims of 
. our criminal jurifprudence. But admitting this doc- 
trine to be corredt, it cannot be denied that the fedi- 
tious intention muft be proved clearly, either by the 
moft neceffary implication from the words themfelves, 
or by fome overt acts of a feditious nature connected 
'with them'. In the prefent cafe no fuch a&s are alledg- 
ed, but the proof of a feditious intent muft reft on the 
'words themfelves. ' By this rule this refpondent is will- 
ing to be judged. Let the opinions which he delivered 
be examined ; and if the members of this honorable 
court can lay their hands on their hearts, in the prefence 
of God, and fay < that thefe opinions are not only er- 
roneous but feditious alfo ; and carry with them inter- - 
pal evidence of an intention in this refpondent to excite 
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fedition, either againft the ftate or general government* 
he is content to be found guilty. 

In making this examination, let it be borne in 
mind, that to oppofe a depending meafure, by .ndea- 
voring to convince the public that it is improper, and 
ought not to be adopted ; or to promote the repeal of a 
law already paft, by endeavoring to convince the public 
that it ought to be repealed, and that fuch men ought 
to be ele&ed to the legiflature as will repeal it ; to at- 
tempt in fine, the correftion of public meafures, by ar- 
guments tending to fhew their improper nature, or de- 
structive tendency ; never has been or can be considered 
as fedition, in any country, where the principles of law 
and liberty are refpe&ed ; but is the proper and ufual 
cxercife of that right of opinion and fpeech, which con- 
stitutes the diftinguifhing feature of free government. 
The abufe of this privilege, by writing anji publifhing as 
fa&s, malicious falfehoods, with intent to defame, is 
punifhable as libellous, in the courts having jurifdiftion 
of fuch offences ; where the truth or falfchood of the 
fads alledged, and the malice or corre&nefs of the in- 
tention, form the criterion of guilt and innocence* But 
thechara&er of libellous, much left of feditious, has 
never been applied to uhe expreflion of opinions con- 
cerning the tendency of public meafures, or to argu- 
ments urged for the purpofe of oppofing them, or of 
cffe&ing their repeal. To apply the doftrine of fedition 
or of libels to fuch cafes, would inftantly deftroy all li- 
berty of fpeech, fiibvert the main pillars of free govern- 
ment, and convert the tribunals of juftice into engines 
of party vengeance. To condemn a public meafure, 
therefore, as pernicious in its tendency ; to ufe argu- 
ments for proving it to be fo ; and to endeavor by 
thefe means to prevent its adoption, if flill depending, 
or to procure its repeal in a regular and conftitutional 
way, if it be already adopted ; can never be confidered 
as, fedition, or in any way illegal. 

" The firft opinion exprcfled to the grand jury on 
the occafion in queftion, by this refpondent, was that 
" the late alteration of the federal judiciary, by the abo- 
lition of the office of the Sixteen circuit judges ; and the 
recent change in our ftate conftitution, by eftablifhing 
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tini verfal fufirage ; and the further alteration that waf 
then contemplated in our ftate judiciary, if adopted; 5 * 
would, in the judgment of this refpoodent, " take away- 
all fecurity for property and perfonal liberty/* That 
is, " thefe three meafures,, if the laft of them,, which is 
ftill depending, fhould be adopted, will, in my opinion, 
"form a fyftem whofe pernicious tendency muft be, to 
take away the fecurity for our property and our per- 
gonal liberty," which we have hitherto - derived from 
the falutary reftri&ions, laid by the authors of our con- 
ftitution on the right of fuffrage, and from the prefent 
conftitution of our courts of juftice." What is this but 
an argument to perfuade the people of Maryland to re- 
ject the alterations in their ftate judiciary which were 
then propofed ; which this refpondent as a citizen of 
that ftate had a right to oppofe ; and the adoption of 
which depended on. a legiflature then to be choien ? If 
this be fedition, then wiU it be impoflible to exprefs an 
©pinion oppofite to the views of the ruling party of the 
moment, or to oppofe any of their measures by argu- 
ment, without becoming fubjeft to fueh punifhment as 
they may think proper to inili&. 

The next opinion is, that " the independence of 
the national judiciary was already- fhaken to its founda- 
tion, and that the virtue of the people alone could re-, 
ftore it." In other words, " The act of Congrefs for 
repealing the late circuit court law, and vacating thereby 
the offices of the judges, has fhaken to its foundation the 
independence of the national judiciary, and nothing but 
a change in the reprefentation of Congrefs, which the 
return of the people to correal fentiments alone can ef- 
fect, will be fufficient to produce a repeal of this aft, and 
thereby reftore to its former vigor, the part of the fede*- 
ral «onftitution, which has been thus impaired." 

This is the obvious meaning of the expreflion ; and 
it amounts to nothing more than an argument in favor 
of that change, which this refpondent then thought and 
ftill thinks to be very defirable ; an argument the force 
of which as a patriot he might feel, and which. as a free 
man he had a right to advance. 

The next opinion is, that " the independence of the 
judges of the ftate of Maryland, would be entirely de- 
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fttoyedlf the bill for abolifhing the two fupreme courts: 
Ihould be ratified by the next general affcmbly. 55 This 
opinion, however incorreft it maybe, feems to have been 
adopted by the people of Maryland, to whom this argu- 
ment againft the bill in queflion was addreffed: for at 
the next feflion of the legiflature this bill, which went to 
change entirely the conftitutional tenure of judicial office 
in the ftate, and to render the fubfiftence of the judges 
dependent on the legrflature, and their continuance in 
©ffice on the executive, was abandoned by -common con- 
tent* 

All the other opinions expreffed by this refpondent, 
as above mentioned, bear the fame character with thofe 
already confidered. They are arguments addreffed tcx 
the people of Maryland, for the purpofe of diffuading 
them from the adoption of a meafure then' depending ; 
and of inducing them, if poffible, to reftore to its original 
ftate, that part of their conftitution relating to the right 
of fuffrage, by a repeal of the law, which had been made 
for its alteration. 

Such were the objects of this refpondent in deliver- 
ing thofe opinions, and he contends that they were fair, 
proper, and legal objects, and that he had a right to pur- 
iiie them in this way : a right fan&ioned by the univer- 
fal practice of this country, and by the acquiefcence of its 
various legiflative authorities. Such, he contends, is the 
true and obvious meaning of the opinions which he de- 
livered, and which he believes to be correft. It is hot 
now neceffary to inquire into their Correctnefs ; but, if 
incorrect, he denies that they contain any thing feditious, 
or any evidence of thofe improper intentions which are 
imputed to him by this article of impeachment. He de- 
nies that in delivering them to the grand jury, he com- 
mitted any offence, infringed any law, or did any thing 
unufual or heretofore coniidered in this country as im- 
proper or unbecoming in a judge. If this article of im- 
peachment can be fuftained on thefe grounds, the liberty 
of fpcech on national concerns, and the tenure of the 
judicial oflice under the government of the United States, 
mud hereafter depend on the arbitrary will of the Houfc 
of Rcprefentatives and the. Senate, to be declared on im- 
peachment, after the acts are done, which it may at any 
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• thought neceffary to treat as high crimes ami.' 
icanors. j 

.A nd the faid Samuel Chafe, for plea to the (aid eighth 
ar tide of impeachment, faith, that he is not guilty of any 
Li Hi ciime and mifdemeanor, as in and by the faid" 
dghth article is alledged againft him, and this he prays 
may b; inquired of by this honorable court, in fuch 
manner as law and juftice fhall feem to them to require- 
This refpondent has now laid before this honorable 
cnurt, *s well as the time allowed him would permit, alL 
the circumftances of his cafe, with an humble truft ir\ 
V) evidence, and a confeioufnefs that he has difcharged 
ail his official duties with juftice and impartiality, to the 
befl of his knowledge and abilities ; and, that intention- 
ally he hath committed no crime or mifdemeanor, or any 
violation of the conftitution or laws of his country. 
Confiding in the impartiality, independence and integ- 
r:ty of his judges, ami that they will patiently hear, and 
confeientioufly determine this cafe, without being tnftu-- 
eaccd by the fpmt of party, by popular prejudice, or pev 
I? trical motives, he cheerfully fubmits himfelf to their "• 
ceclRon. 

ir* it fhall appear to this honorable court, from the evi- 
nce produced, that he hath acted in his judicial char-* 
'. ith wilful injuftice or partiality, he doth not wifh 
any fevor > but expects that the whole extent oftluer,. 
p u r >; lament permitted in the conftitution will be inflict* 
id upon him. 

If any part of his official couduft fhall appear to this 
} v j nor able court, jiridi juris , to have been illegal, or to 
have proceeded from ignorance ox error in judgment ; or 
)i a ay part of his conduct fhall appear, although not ille- 
; :il, to have been irregular or improper, but not to have 
liuwn from a depravity of heart, or any unworthy mo- 
rive., he feels confident that this court will make allow- 
uuee for the iipperfe&ions and frailties incidental to 
'.nun, 

lie is fatisfied, that every member of this tribunal 
v-'i-l bferve the principles of humanity and juftice, and 
\vu\ ? -fefume him innocent, until his guilt fhall be eftab- 
I*ihcd by legal and credible witneffes, and will be gov- 
*.t v i in his decifion, by the moral and Chriftian rule of : 
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